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L INTRODUCTION

¥irst, all water is interrelated and interdependent. TE growndwater were red,
miosl stroams would be varioos sleickes of pink; if groundw ater were poisoned,
the stniams would also be poisaned 2

I Gnad it cunous that although repelation of surfece waters is properly o ee-

spanaibility of the State, greundwater regulation i somchow vmwied as a “la-

cal” cancern. . .. The result is uaccordinofed administration of dnterreiated

resources .

Mabrasky water 1aw s an & colligion course with reality. For de-
cades Mebraska Judges and water policy makers have ignored the hy-
drologic connection between surface water and tributary groundwater,
the groundwater that provides the stresm’s base flow. External
events, including federal endangered species requirements and the
Republican River Basin Compact litigation, are forving Nebraska
water policymakers te ackneowledge and begin dealing with interre-
lated surface water and proundwater. Pending litigation belween
competing surface wal¢r and proundwater irrigators in the North
Platte River basin will alsp foree the Mobraska Supreme Court to re-
consider itz 1966 decizion that hydrolopically interrelated surface
waler and groundwater supplies need not be legally interrelated. The
Maintilf asserts that groundwater irrigators are pumping tributary
sronndwaker, preventing it from reaching the stream, and drying up
his surface water irrgation rights.

The basic premise of this Article is that the use of tributary
groundwater must be integrated inte surface water law. Tributary
proundwaler is a majer contributor to the flow of most Nebraska
streams. Tributary groundwater withdrawals will, in the long run,
deplete streamilow on an almost gallon-per-gallon basis.? Ultimately,
Nebraska must completely integrate and coordinate the law governing

2. Richard 8. Hamzberger, Jammetd C. Oelbjens & Ralph J. Fischer, Croandiater:
Fraom Windmells b If__.'tmprrh-rrnm'w Pardilic Managemen!. 52 Mew. L. Bew. 179, 183
(15730

3. Jozeph L. Sax, We Don't Do Grosaadwater: A Mersed of Cndefeerncn Lagel Hstors, &
U. Dexy. Watee L Fiv. 2689, 301 12003) iguoting Renatd B. Robie, Carfey 1
Forter Memonal Luncheon Addreess, i PrRoceErpisus oF Tue Mimn Bigssiat
Campr kENGE 08 GroUND Wartew 127, 146 (Fronk T, Bragg ed., 19730 Mr. Robie
i o California appellete jucépe and formeee dimeeler of Lhe Califarmia Deparcment
af Water Mcsourees.

4 Further:
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2004] COMMON LAW OF TRIBUTARY GROUNDWATER 543

tributary groundwater withdrawals with surfare water law, Where
tributary groundwater withdrawsls are significantly  depleting
strcamilows, tributary proundwater withdrawals must be redueced, or
apprapriations to the depleted streams may need to be purchased or
retired, or bath. Fortunately, in response to federal and interstate re-
quirements, much of the needed legislative action has been taken.
But judicial steps must also be taken to complete Lhe legal framewnrk
for integrating tributary proundwater into the appropoation system.

This Article foeuses on how western courts have dealt with dis-
putes over interrelated surface water and groundwater. Part II deals
with hydrologic dimensions and related water uses. Parts 1L apnd TV
deal with carly groundwater and tributary groundwater decisions of
English courta and American courts in eastern states, Part V deals
with selected provndwater and tributary geoundwater decisions from
western states. Part V1 deals with the evolving Nebraska law which
regulates condlicts over the use of interrelated surlace water and
groundwater,

1IT.  HYDROLOGIC AND WATER USE FUNDAMENTALS
A, Surfnee Water Law Fundamentals

Because it ig impossible to escape legal concepts sven when dis-
eusaing hydrologic principles, a brief leason in surface water law ter-
mingliagy s needed. At common law, surface water nights are based
on the riparian rights doetrme only owners of land bordenng the
stream [Aparian land) are eatitled to use streamilow. Under the older
natural flow doctrine, water could be diverted only for domestie pur-
poses, o that downstream riparians would have the benefit of the
streamflow to turn their mill wheels, The natura! flow doctrine was
replaced by the reasonable use doctrine, which allows significant di-
versions and requires a comparison of the competing riparian uses
when shortages oeeur ® The majar suclace water law doctrine in the
West is priar appropriation. UInder the prior appropriation doctrine,

Thiz hypathetical withdrewal of water trem & shallow agquiter that dis.
charges into a nearby eurface-water body is & simplifted but compclling
tlecsiration af the ool that pround watler and surface water are one
rzonrcE fn bher fong term, Mok geohdoty of graukd waber ifha e J6
n_pprﬁ.nmn!ﬂ'y iu;lum! pa Fhe redlecfion e .'zirf'ﬂ.'rlﬂ-r:ln.-' thert £y ;.h:.l'u.re.l'im'f_}'
arailablc o darenstrearm psers.

Tharmas 7. Warter et ol SGrowsd Woler and Surefuce Warer: A Single Hesonree,

T).E CEnLohiCal Sunvey CIRcrwar Mo, 1135, b (1893) 1 cmphases added . quaag-

able ai htipfwaler usgs gowpubsforcioire 1139, padl.

5. Ser gpererably Hictarp &, Hanszneiner & Mofsdas W, Teosaox, NEERAKS
WaTer Law asn Ansisstharior ch. 2 (1934) (discussing historical and madern
riparian water rights) A Dar TapLock, Law or Water Rienms asn Bess e
ch. 3 1Mane-Joy Poredes & John J. Sullican s, Belows: Moo 15 20603) (ci scwas-
'in[.;' the rgmmen law of :|-i|_1;| rian Wwakar ri,ght.a}.
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water rights arc acquired, not as an incident of land ownership, but by
diverting water from a stream for beneficial use, Conflicts are gener-
ally resolved on the basis of prority: the earliest or senior appropria-
tor has a betier right over subsequent or junior appropriators. Inats
modern version, appropriative water rights are acquired by applying
tn the state water administrator, traditionally referred to as the State
Engineer. FPriorty 13 eatablished when the application 15 recerved by
the State Engpineer, and 13 “perfected” (completed) when water is ulti-
mately used. In some western states, senior appropriators may re-
guest priorvity administration from the Scate Engineer by placing a
priarity call. The State Engineer's office will shut off diversions by
gufficient wpstream jumier appropriaters wotll there s sofficient
streamflow for the senior.®

B. The Wature of the Groundwater Resource?

Both surface water {the water in lakes, rivers and streams) and
groundwater (the water stored in groundwater reservoirs called aqgui-
fers) are uwltimately derived from precipitacion. Rainfall and moelting
snow form overland runcft, & significant seurce of streamflow. Sorme
precipitation scaks into the ground, slowly moving laterally until 1t
cither drains into a stream, or percolates downward, where it becomes
part of the provndwater aquifer. The process of groundwater storage
i5 slow, sinee, in the West, natural recharge is only a few acre-inchess
per year. When the storage capavity of an aguifer is regehed, ground-

6. Hegarding prior eppropriation, see generally Hlamxsprrcer & Tuonsos, suprag
role 5, ch. 3: Tarwock, supre ne 3, oh, 5.

T. This eection is adapted Mrom . David Aiken, Nebraaks Coround Warter Law and
Adminfstration, 39 Mex. L. Hew 917, 921-22 (19300, Ser afso Tamiisck, supra
notc 5, ch. 2, 8% 4245 dexamining the hydrelogic cxele im relntien to waler use);
Peter N, Dpvis, Wells aed Stopams: Belapoersfip qf faw, 37 Moo Lo Bev. 189,
19348 (1972 (eeomparmg 1the hvdeologic melationzhip between groundwacee and
surface water], Hobart Jerome Glennon & Thomas Maddock, LI fr Search of
LSubiTow: Arizona’s Fulile Effort t» Separate Grognduwaler from Surface Water, 36
A, L, Bew, 56T, 574 54 (18994 [aeceinafler Glenmon & Blucddeck, Snubfleas]
[descugsamg peneral principles o pdmgealogy s, Roberd Jetoswe Gleonon &
Thouvias Maddoek, III, The Concopt of Cupiure; The Hydroforr ond Low of
Srreand Aguifer Interactione, 43 Rocxy M, Mix, L. lwst, 281, § 22202 (1397
Ihereinpiter Glennon & Maddock. Streem f Aquifer fateractfons] (discussing the
kyctmlogne interaclion Basween goewncwaler and surefaoe walerl, Righaced 5.
Harnabenger, Aebraska Greund Woaler Probiams, 42 Nee. Lo Repy, 721, 722210
{1963} (discussing the hydrologic cyelel; John [0 Leshy & James Belanger,
Arirona Law Where Gronnd and Surface Warer Meer, 200 A, St L3, 85T,
fitd 65 (1288 ddixcussing the dnterocton Belween grondwater ol swrfoce
willar}.

& An acresineh is 27 104 gallong of waler, snough Lo cove? an acre of land g inch
desp. Meis, BEev, Srar, § d6-70601 1] 1Cunme. Supp. 20H4). An acee-Toat i3 125,251
gallong, See, ¢ g, HarMapraces & THORSOM, syprd note 3, at 7.
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water may be dischzarged into a stream.® This equilibnum condition
may be changed by groundwater development. When groundwater
withdrawals sxceed recharge the balance is taken from the ground-
water stored in the aquifer, reducing squifer discharge.

Groundwater and surface water are often are hydrologically inter-
related. Streamflow may recharge alluvial aguifers, These streams
are called luzing streams, becuuse they lose water to Lhe aquifer. Sim-
ilarly, proundwater discharge forms the base fiow of a slresm, e a
stream's flow when overland ranoft is negligible, These streams are
called gaining streams because they gain watoe from the aguifer. In-
termittent sbreams, those that have little or no base flaw, hawve
streamflow only after it has rained or snow has melted, Perenmal
streams have significant base flow, and wsually have streamflow most
if not all of the year. 19

Groundwater and serdace water have significantly different physi-
cal characteristics. One difference that is important in dealing with
interconnected sorface water and proundwater supplies is Lthe difler-
ences 10 surfave water flow and tributary proundwater flow, In MNe-
braska, for example, streamflow may be twenty-five miles a day or
more, whereas proundwaler flow may be 300 fect per year. !V This dif-
{forence is significant in resolving water user confhicts. Closing a jun-
inr zurfare appropriator's headgate will vsually inercasc the water
supply of a dewnstream senior appropriator, but stoppitg a junior ap.
propriator’s well-pumping will not necessarily improve the supply to
the senior well in a timely fashion. 1@

The fundamental issuc is that much of the grovndwater pumping
in Nebraska fand in the Wesll involves the pumping of tributary

3. in soms growndweter reseeaees, Jieele ar no discharge goours. In these closed T
pins, the prossorn ncreases as groundwater storage eecurs. When wells ane
drilbsd inla theze dlosed aquifers fartesion aquifers), the artedizn pressare Toreas
the water ta mise in the well IF the artesim pregaose 15 geeat enowgh, tho well
will Be o lowing well I enoumgh pmuondwater is wilkdrawn from an artessn
busin, irbesian pressene will declice ultimately Lo stmospheric pressuee. Hegard.
weg spwecial Jegal rules applying to artcsian growndswiter basans, see generally 2
WEeELLs A Humomise 27 oaAL, Waren Risyts Laws 18 THE MINETEES WESTERS
BraTes 653--5% 1105, Theq't of A, Mizc, Publn e, 1206 159740

10, MaTUkal By Cosd's, S1ate ok Mek, PaLioy Issue Stony ox [NTEGRATED Max-
RUGEMENT OF SUNFacE WaTer ann GroUeDwaTer 11 (1858, Thiy eopaart biss n
Mebrka map wdenifving which streams are intermitteat and winch e peren-
naal. N.oat 13

11, Ser Willis H. Ellis, Water Righta: What T'ey Are aadd [fow Thiy Are Crared, 13
Beocky M1 0. L. [xst, 431, AM1 16T D rnsberge e, Goelejen & Fizchar, sipra
nowe 3, at 153,

12 Dwyugplaz L. Grant, The L’nmpn'e:ﬂ'r{': en” Wonmg ey Hydrologrieal iy Conneeted Bur.
fooe Water and Grourthenser Cader the Approproation Doctriee, 22 Lasp &
Watkr L Erv. 63, T4 (1837,
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grovndwater without regard te its fulure impact on streamflow 13
The long-term impact of this will be to turn gaining streams into log-
ing streama, andl perennial streams into intermittent streams. 14

C. Groundwater Law Fundamentalg!®

In the West, groundwater righta are either appropriative {usually
statutary) or based on the eommon law. The common law ground-
waler theorles are colioctively referred to as overlying rights theories,
because they are all bazed on pwning land overlying the provndwater
supply, The commoan law thevries are absolute ownership, reasonable
use and correlative rights, Texaa follows the absolute ownership rule,
whare overlying owners have essentially oo liability for any harm rve-
sulting {rom their groundwater withdrawals, ¢ The American role of
reasonable uze, follewed in Nebraska and for many years in Arizena,
gatablishes very limited liability for groundwater uses that are either
wastelul or are unrelated to the use of the everlying land.’”™ A major
feature al the California doctrine of correlative rights iz that as the
gprocndwater supply iz being depleted, courts will proportionally re-
duce all uses to the groundwater supply's safe yield 18 Where appro-
priation applics to both surface water and groundwater, any surface
water-groundwaler cunficts will be resolved on the basis of priority.
Where groundwater rights are ovetlying rather thun appropriative,
the legal categories of groundwater which are recopnized will deter-
mine how surface water-groundwater conflicts are legally resolved. T
only aubflow iz recoprized, then tributary proundwater wilhdrowals
are not mategrated inta the framework of surface water law, [T the
tributary groundwater doctrine is recopnized, judges and palicy mak-
crs will huve a better chance at achieving sustainable water manage-
ment gulcomes,

T NaTuwsr Kes Cosa's, supro nole 10, ot Bh-458; Glennon & Maddock, Strearm s
Avpurfer Interactiona, supra note T, § 22.04.

4. S Glenngn & Maddock, Streman f Aguifer fateracéion s, sepra nebe T, a1 22.H to -9,
-32.

13. This dizewssion ia adapted frm Aaken. supra aobe 7, ot 93640, See also Well s
Ao Hlowmiss. SenecTen Prasiess 18 TiE Law o Warkn RicnTs 18 THE WEST
116 45 (ELE. Dvplt of Apric., BMisc. Publ'n Mo, 418 19420 [desweuxsing the nature of
groundwarer and upderground streamal, Tarwock, saopra wote %, ch 4. 6
rdiscussing the law of groomdwater aflocation and apprepriationy; Harrsharger,
supra note T, ol TA6-H, TAh-36 (dizcussing difbecenl mules governing the wse of
K nelw ki),

Y6 Sew Taleam:n, supre noke: 3, § 48,

17 See jd. &40

1. See ia. 54013
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I, Legal Clescifications of Grounduwater 18

The major distinction between categories of proundwater is perco-
lating groundwater versus water i an underground stream ¢ Perco-
lating groundwater is defined as groundwater not in an undergroand
stream. An uoderground stream iz A stream flowing underground
with a bed and banks, the channel of which 15 reasonably ascertaina-
ble from the surface witheut exeavation.?l Although underground
streams rarely occur in the physical woeld, they occur frequently in
legal decisions, prabably because the concept can inciude the subflow
of the surface stream. The legal sipnificance of the underground
stream doctrine i3 that surface water allocation rules apply Lo under-
ground streams, The underground stream dectrine is significant in
that where the doctrine includes sulflow, surface water rights are ap-
propriative and groundwater rights are overlying. The effect of follow-
ing the underground stream doctrine is that groundwater—suriace
water conflicts invelving underground streams ace resolved on the ba-
sis of priority, just 25 if appropriation applied to both proundwater as
well as to surface water. However, the categories of groundwater vov-
ered by the underground stream doctrine vary widely, in some cases
limiting its usefulness. Because most western states now apply prior
approprigtion to bath surface water and groundwater, the distinction
has loat much of its significance 22 However, the underground stream
doctrine i3 still followed in California2¥ and Arizona, 24 where rights o
use water from an underground stream are correlated with surface
waker rights.

For decades there has boen widespread agreement within the legal
community that the legal concept of underground streams bears little
resemblance to hydrologie fact 28 Much of this criticism 15 based on
the notion that underpround streams are subterranean linestone
caverns or tnderground tunnels, which admittedly are rare. Interest-
ingly. the first intimation of the underground stream doctrine dealt
not with underground caverns but with ¢onventional surface streams

19. Bre Hutemis, supra note 150 at 14R 58 TarLovK, suprx note 5, & 4735

0. See Fliopimiss, supra note 1%, al 16185 Hamsherger, sspmonate T, at 735 Wells
A Hotclins, Troads it the Statutory Lewr of Ground Water i the Weatern Siaees.
34 Tex. L. Rev. 157, 15760 (1938) [heceinafter Flutching, Statwtery Trends|.

21, Hamwsswskikn & Thoksos, supro note 5, ak 1d-14.

22, Bee 2 IILTCHING XT AL.. sipra oote 9, at 83133

M. Sor ud. ol BR095.

4. See Glennon £ Maddeck, SubyTule, zapra nete 7, gt 5M-74; Lashy & Belanger,
siEra nobe 7, at 666-T04.

25, See, o.g.. CF. Tolmen & Amy C. Stipp, Analyeis of e Legal Conerpts of SabyTow
and Perrodating Waters, 21 Or. L. Hev, 113 (23425 Fraok J. Treleasa, Conpune-
riee Glse of Crawkdunter and Surfeee Water, 27 Rocwr M7s, Mis. Lo [wesy, 1853
(1082 Samuel ©. Wiel, Need of Daifred Leowe for Serface and Undergroukd
Warer, 25, Caz T, Bev. 358 (1979)
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that flow, disappear for some distance, then reappear.26 This stream
disappearance phencmenon may be the result of droupht or may be a
tmore or less permanent condition. But it is certainly a familiar cir-
¢umstance in Nebraska, where portions of the Piatte River coutinely
go dry almost every summer, and certainly during a dey one. The
limestone cavern dimension is an American modification of the origi-
nal English expression of the concept.#? So, if the underground
stream doetrine stretches credulity, we have anly ourselves to blame.

Furthermore, the underground stream doctrine was used by west-
ern coarts to extend surface water law to the subflow of 3 stream.
Some western rourts stretched the strict legal definitions of the under-
ground stream doctrine to inclide the subllew or underflow of a
stream. The underflosy or subflow of a surface stream 15 the subsur-
lace: flow associated with o stream or nver 28 The groundwater may
be leaving or entering the stream, [n many weostern states, subilow is
considered to be part of the stream and subject to the same rights of
use. Im those states, the subflow doctrine provides a basis for correlat-
ing surface water and groundwater rights in & eommon source, partic-
ularly iF prior appropriation iz not uniformly applied to aurface water
and groundwater.

The underflow or subflow doctrine in turn was cxpanded by some
western epurts bo include triboetary proundwater, groundwater which
otherwise will reach a atream if not first intereopted by a well ¥4 Trib-
utary proundwater is treated as being part of the surface stream and
15 subject to the same rights of use. The tributary groundwater doe-
trine 12 the basis for interrelating surface water and groundwater
rights in a commoen water source in Coloraded? and in Calilornia.®
So, even thuugh the underground stream doctrine may seem silly at
first blush, it has played an important legal vole in allowing courts to
extend suerface water law to interconneeted groundwater, although, of
fomrse, gl 1T @VEry Casc,

2. herlving Rights Theories

Under the abselute ownership dectrine, & provndwater user may
withdraw groundwater without ligbility t¢ other water users. 52 This
imphes that groundwater ueers would oot be liable for interfering

2. Ber pafre nobes 3657, 185-26, 169, 171-72 and socompanying text.

8T, Ser Loxl ERfra BCCODIpATIYInY nutes TH-AE,

23, lHawwzerrcen & THORSaN. supra note 5, at 12-13: HuTosixs, supra noke 15, ol
132

2%, Norcinss, supro aole 15, 20 158, T81, 165,

S0 See Williawy H. Hillhouse 10, Metegroting Groand ared Surface Water Tse it an
Approprictian Stete, H] Reeopy T, Mis, Lo IwsTt. 621 (1975

2L Ser B HUTTHING BY A, , pupra note 9 al S0,

32, HUTCHING, suprm nol: 15, at 15556, TaRLonk, sppre note 5, § 4:6.
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with surfsce water uses. However, because Texas has adopted the
subflow doctrine, the rights to use the subflow of # surface stream in
that state are subject to prier appropriation.®® Weils pumping sub-
flow will be treated az surface water diversions, but wells pumping
tributary groundwater are still ocutside the surface water law
Eystem

Lnder the reasonable use theory, groundwater withdrawals could
not be enjoined from interfering with surface water uses, unless the
eroundwater use was wasteful or nonoverlying.3 Because Arizena
has adopted the subflow doctring, a limited but significant range of
surface water—groundwater conflicts—those invalving subflow—will
be resolved on the basis of prior appropriation. So, wells punping
subflow will be treated as surface water diversions. but wells pumping
tributary groundwater are cutside the surface water law system 36

Under the correlative rights doctrine, groundwater uzers share the
available supply when shartages occur. California coarts have corre-
tated the rights to use surfare water and groundwater fram a comnien
sgurce. How each conflict is resolved depends on the facts and eircum-
stances of each caze 37

3. Prior Apprapriation

Where poor appropriation applies to both surface water and
groundwater Jaw. the docteine of priority is the basizs for resclving sur-
face water—groundwater disputes and may be enfarced through pn-
vate litigation or administrative proceedings.® Groundwater osers
may be placed at a legal disndvantage if prior approgriation is applied
to interrelated proundwater and surface water. Since technolopical
developments in well desipn, pumps, and irrigation water distribution
systems have been relatively recent, proundwater users will typically
be junior appregriators relative to surface water users, Thus, the doc-
trine of priority means that junior proundwater development and use
will be restricted in order to protect senior zurface water
nppropriators,

The fundamental issue is whether tributary groundwater will be
intaprated inte the surface water appropriation system, Clearly, the
underground atream and subflow doctrines stop short of this objective
in states that do not apply appropriation to groundwater, But even in
states that do apply appropriation to percolating groundwater, or at

33. T HuvwcHING ET AL, Sapra noe 9, al Tai—dd,

4. B Erir HAehrony & Matthew G Dore, Hights of Laoadsoners to Percolating
croundwaier in Terus, 32 5. Tex. L Brw. 185 (19491}

35, Tahoook, suprz note &, §§ 4:7-4-3

36, Ser Glennon d Maddock, Sebffon:, seprr aote T, Leshy & Belanger, supra note T,

37, T HuTcHIxs ¥T AL., s&ern note 9, at 580106,

33, Glennon & Maddack, Stream FAguifer faleractors, supgra nale 7, g 2203 L3 -elh.
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530 MEBEASKA LAW REVIEW Vol B3:541

least to tributary groundwater, making groundwater appropriative iz
in itself no guaraotee that the coordination and integration of surface
water and groundwater rights is effective 72

[[1. EARLY ENGLISH DECISIONS
A, Actfor v. Blundell

The leading decision fur the abaolute ownership rule iz Acton v
Blundetl W@ Many of the early groundwater decisions deal with con-
flicts between neighbora rather than specifically between neighboring
groundwater users., Acton ig the first of many proundwater decisions
that involve mining operations that disrupt a neighbor's groundwater
supply. The defendant's 1837 eoal mine intercepted the groundwatar
that supplicd the plaintiffs 1821 well, located three-guarters of a mile
away, with an 1538 mine tunnel, developed approximately cne-half-
mile away .41 The court declined to apply riparian surface water prin-
ciples Lo the proundwater dispute, fotusing upen the hidden character
uf groundwater and how the damage caused by a new well could naot be
ascertained until after the well was developed and began eperation:

But in ther cagi of o well surk by a prapriccor in hiz awe Laed, the water which

feeds it frown o meighbouring s0il doos not flow openly in the sight of the
neiphburing propriecar, bol irgugh the hidden veing of the earth bennath ils
surlice; no man can tell what changes thes: endergreund sources have under-
good: 10 the progress of time: i may well be, that it @ only yesterday's date,
that they firse ook 1ay courie and direction which enabled them 1o sapply 1he
wail: again, no propeivwae komws what portion of water ia taken from berinth
his own 50l haw much he mives ardicartly, or how much he tranamitts |sic]
antly, or bow much he reecives: on the cent rary, untad el wiell is sunk, and the

water callecled by drinning mto it, there cannat preperly be said, with rofere
enco Lo Lhe well, ta be any Mow Al witer gt all 92

The: court noted that allowing landowners to prevent changes in their
eroundwater supply could significently constratn important econormie
development, such as “winning metals and minerals of inestimable
value. ™3 The court furthéer noted that if a neighboring mine could be
the subject of a suecessful lawsuit to protect a prior well, it is obvious
the law must equally apply if there is an interval of many miles, +
leading to more litigation and additional economic development eon-
straints, The court ruled that landowners owned the groundwater

59 I

4. 132 Eng. Rep. 1222 (Ex. Ch. 18430
41, fd =t E2I2-34

42, fd. a1 1233

43. fof. ar 1234,

4d. fo. Hime the cowrt is antivipating che tribotary groundwater doctrine and the
“dangers” thatl it poses bo groundwaler usert.
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contained in the soil, and that if its withdrawal and wse harmed a
aeighbor, it constituted harm without injury. 4%

The impact of the Actor rule hes been significant. It is still the law
in Texas and in several eastern states, slthough its influence in the
eastern states may be waning .48 Acfon's absolute ownership rule was
also the lirst rule of groundwater allocation in most western states. 47
Despite its ecanomic development ratienale, the rule has not stood the
test of time as a Jepgal theory. The absence of responsibility, recipracal
rights or balancing of interests makes the rute difficult to jostify. [1s
implementation leads te well interfercnee conflicts, groundwater de-
pletion, and streamfiow depletivn. However, despite being replaced in
most western states by appropriation, the spivit of Acfor thrives,
Most weatern groundwater pumpers, once they obtain their appropri-
ation permit, are unlikely to encounter any additional gevernmental
regulation or reatriction of their pumping.#8 In the states with the
mast groundwater, California, Anzona, Nebraska, and Texas* only

da. ff at 12356

#h. Tamiack, supre note 5, & 46.

47. The gbsolots owncrshen dectrine was adopted at ene time i filbeen of the seven-
been western shabies by coum decigion or statule, NI Come Stat. § 5341 (1913)
Trere. Cheia. Srat. § 4162 (1850% Hewnrd v. Pirrin, 76 P. 450 {Ariz. 134}, affd,
200 1S, TL(1906); Vineland lmgutien Thsl v Azoza [rrigating Co., 38 B. 1057
102a) 18953 Pub. Utils. Comm'n v. Nataterium Co., 211 P 553 (ldaba 1922, City
of Emporia v, Soden, 5 Kan. 588 {1881); Hyan v, @Quinlon, 124 P. 512 Mond.
13125 Mogier v. Caldwell, 7 Mev., 383 {1873, Keeney v, Carilbo, 2 N 480
L1GRAY Taytor v. Welch, 6 Or. 195 ¢ 1#76); Motealf +. Nelson, 65 XW, 911 (2.0
18954 Heouzten & Tewas Cent. R Cu. v, East, AL W, 273 (Tex 1300} Heeri-
man lrrigotion Co. v Heel, 62 P 719 (Utah 13023 Meyer v. Tacoma Light &
Water Ca, 35 P. 601 (Wash. 1834);, Hant v, Qity ¢f Lanutie, 181 F, 137 (Wya
1913y Daly Colorade and Mebraska ded not at ooe time Fllow the abzelute pwn-
eeship doccmine, See 2 Hogoiws #£7 al, supra note 9, al BE6-T10, TE-3T.

48. See Glennon & Muddock, Strmam fAguifer Infaractions, sipra nele 7, § 22003 (dis-
cuzging the legal sttus of tibutery groundwater in ol the weseern states except
Montuoga uod South Dakotal

dy. In 000, ninely-one percent of the groundwiter wsed for ierigation in the seoen-
Loen western glates was withdreaws in esghl statea (MAEF = millivn acre-fueee):

Cnlifrnin 13.1 MAF
Nebroski 8.3 MaAF
Texas T.i2 MAF
Tdnho 4.2 MAF
Konrsas 3.8 pAF
AnTona 2.1 blay
Coluradn 2.4 Mak
Mew Mexico 1.4 MAF

Lusan S Hudsan et al., Exrimated Lec of Waler i the Eirafied States in 2000, 125,
Orcoitcal. BUrRvEY CikcuLar Mo, 126E Y1 (0000dk. See id. at i for cunversion
Factors. Oroundwater withdeuwnls 1 Califeenia, Nebrasks and Texas wealod
£8.7 BIAF, sixty percent of the totel 47.8 MAF withdrewn. Soc il | mee oise Adken,
supre nobs 4, at 923 016 (discuseing romparsble 1975 Egures). Since 1973, Me-
brjaka avertook Texas to move into second plase for proundwater withdrawals foc
irrigation. Texas withdrownls diclined Brom 30 MAF to 83 MAF; Nebrazks in-
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Arizgna historically has imposed any meaningful develepmental con-
trals on groundwater 3@ California is nearly as wide open as Texas
with regard to groundwater development,t! while Nebraska has only
thiz year imposed well drilling bans in overdeveloped areas.52 With
state proundwater regulations, there is often less than meets the eye,

B. Dickinson v. Grand Junechior Caoraf Co.

The next Englizh groundwater case, ckinson v, Grand Junction
Conal Co. 5% fleshed sut important dimensions of the abzolute owner-
ship rute pertaining Lo the surface water—groundwater interrelation-
ship, and remarkably dealt with flairly refined aspeets af that
interrelationship. The plaintiff paper mill owners sued the defendant
canal company for a steam cagine-powered well depleting the flow of
the river powering the mills %4 The issues before the court included
(1) whether the defendant's “drawing off” streamflow was actionable,
and (2) whether the defendant’s well-pumping was “diverling and
preveoting from flowing into the river . . . a quantity of underground
water, which, in the natural and accustomed course of such water, . . |
would have flowed under ground into the rver . . . .5 Distinguishing
the two types of streamflow interference anticipates future western
groundwater disputes. In the first instance, the well iz inducing aqgui-
fer recharge from the stream; fe., the well forces sarface water to
leave the stream and flow towards the well. This induced recharge is
lor all practical purposes synonymous with the subflow of the stream.
In the second instance, the well is interespting whet today is referred
to as tributary groundwater before it reaches the stream; i.¢., the well
withdrawa groundwatar, which, if oot withdrawn, would in time reach
the stream. While the Dickinson court does not use this medern ter-
nminclegy, it dews show surprising sophistication regarding ground-
watcr—strearmllow interactions, espectally given the Acionr observation

creased from 5.9 3AF e 8.3 MAF. Hut Nebraska's tolal er Lkely we decline in the
futun: s groundwator vrigetion is reduced in the Republiean and Platt: River
bazins. Ser Leat infre ootes 228-53.

0. See TAHLOCE, suprre note 5, §% 6:21-6:30 (discusying Arizona groundwater deple-
von controlsk; tilennon & Maddock, Streantd Agquifer Interoctions, supra ante T,
£ 22.02(2[lel (dwscusming Arizona tnbutary groundwatar law-).

dl. Bee Glennon & Maddock, Stroem fAquifer Interactions, supr note 7, B 22 03[21[c]
rsummarizing Califormia thbutaey gmuondwaler lew): igd, § 22 030215 (umma-
rzing Texas tribulary groundwater law).

2. S il (summnrizing Mebrasks tributary groundwater Jaws,

53, 155 Eng. Rep. 953 1Ex. 1852).

od, (4 at B53-06. Apparently the steacn mogine pemp made the well a hiph-capacity
well far its day. In contrast, houaehald wells wene oo mone than holes dug into
the grrond thyt Blled op with water, with no putnp. Obviaosly, sueh welta e e
trating only the tap of the gguifer would be wulnerable o any sigmificant
drawdown, which & steam ergrioe-pavweersd well pump might be abla Lo geneeata.

5% A ot 8937
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that groundwater movernent is secret and unkneowable. Apparently,
gither knowledge of proundwater had advanced significantly fram
1543 tp 1852, or the Arfon court was incorrect.

Early in its opinion, the DMckirson court mtroduced a histonc and
often misunderstood divisien of groundwater into cetegories of perco-
lating proundwater &nd groundwater flowing in a known, definite un.
derground stream. The eourt reiterated the rights of riparians to the
use of streamfow and applied the same doctrine in the instences
when surface streams disappear for awhile and then reappear at the
surface:

When water {5 on the sufuce, the vighe of the awoer of the adjsining lapd to
the waufruct of ihat waker 11 ot & doubtful roatter of fact; ik i public and
notoriouy, sndd swch @ #ght supht as B matler of esurge o be respected by
every une: ond iodeed, F tke cowrse of a subderranean stream wera well
known, Bs 35 Ehe choe with many, which sink under ground, pursue for a short
spoce A subtereanean course, and then cmerge apain, it aceor could be cun-
teavded thal the owper of the soil under which the stream flowed ceuld not
rraintain Bn action For the diversion of o, if i took ploce weder soch eircwm-
glances 8z would have enabled him to recowver iF b siream Tind been whelly
above rround. ™
Although dicta, in this statement, the ¢onrt has laid the feundation for
the early and often-criticized division of groundwater ioto twi cabege-
ries: percolating groandwater with no known course or channel, and
watar in a known definite nnderground stream, with the same charae-
teristics i{flow and banks) as 8 surface stream. Many ceitics deride
this cateporication, coentending that underground streams are rtare,
and gcour only in unosial sireumstances, such as limestone caverns.®?
Howewver, the definite underground stream that the Dhekirnson court
haa in mind {and which we will hereinafler eofer to as Dichinsen
ztreams) is a circumstance quite commen in the Wesl—ateeams that
disappear (ezpecially during droughts} and then reappear. This eondi-
tion is certainly familiar in Nebraska and doubtless elsewhere in the
Wesk It spems te have been a circumeztance that was not unusual 1n
England. 5o, even though future permutations of the underground
stream doctrine would strain credulity and well deserve the legal fie-
tion label, note that the erginal statement of the rule, applied to Dck-
ingen aurface streams that disappear and then reappear, is a very
genszible one.

The legal significance of the underground stream duoctrine is the
Dickinzan court's dictum that surface water law would apply to dis-
putee over such streams instead of Acton’s absolute ownership rule of
non-liability. In addition, the underground stream doctrine would
provide 8 means for suhgequent raorts (and especially western courts)

8. Id. at SG0-S]1,
5%, Sew infre nooe B3
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to extend Lhe scope of surface water law to a wider range of intercon-
nected proundwater, ultimately to tributary groundwater,

In Ivekinsen, the raurt established liability to the groundwater
pumper for hoth inducing aquifer recharge from the atream, and also
for intercepting tributary proundwater.’ These exceptions to Actorn
were intended to protect the riparian’s right to the natural flow of the
stream. Four years later, in Broadbent v. Remsbothom 59 lability for
groundwater pumping was limited only to inducing recharge rom the
river, e, subflow; there was no liakility for intercepting groundwatar
that had not vet reached the stream, i.e., tributary proundwater, an
outcoms more consistent with Acton. But the suggestion that tribu-
tary groundwater should be legally considersd to be part of the stream
would return.

C. Chasemore v. Richards

In Chasemore v. Richards % the Brogdbent reversal of the hickin-
son lability for intercepting proundwater tributary to a stream be-
came definite. The defendant city captured pereolating groundwater
and transported it to a nearby town in quantitiez 2o great as to reduce
the flow of the stream a quarter-mile lrom the well. The weil purmped
between 500 (00 and 600 000 gallons per day, a signifteant amount,
The trial court found that the eity well intercepted groundwater tribu-
tary to the stream, but did oot induce recharge from the stream it-
self 61 O the basis of Breedient, an intermediate appeals court raled
that the city was not Hable for interfering with the streamflow 62

The siatement of the case 5 worth noting for the breadth of its
understanding of the tmbutary groondwater syvztem:

The river Wandlo is, and slweye hes bren, fed and enpplied above the
FlainLilfs mill by {among other seorees of supply! the water preduced by the
reinfall on a disteie? of oany Ahousand gones o exteot . . .

Tanrge quantitics of this of this water sink into che upper groutd Lo varieus
chrpibs, amd ther Mow and pereslate through the strata Lowards and ta the
river Wandle OF nd e rfered wikh?, in someee 1na tanoes resing 1o the surface: as
eprings, and ihen flowing a8 little surface sleealna iobe e riviees a8 atlier in-
stinces fnding Ltheir whole way underground inta the rvar. The precis [
and ¢owrses 1 which the sedergroend renlets and particles of water so Gnd
their way undergrovnd tewands and oo the nver waer conbinundly ond indi-
mitely with the shiftings and warations in the seil which ecear frann natued
caueas, but the genersl Bow of latge quantitioz of water ta the river Wandle is
ax above descobisd; and i they wme net interfered with or intercepted. thoy

155% Eng. Rep. ar 961652

136 Eng. Rep. 571 (Ex. 1305

11 Eng. Rep 1 1H.L. 1859

The triaf court aleo concluded thae the cily “had veasonable nenee of knovwing the:
probeble and netueral ellects of their said acls and worka.” o at 142

B2 Jud.

ZEFE
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form conaiderable sources of supply ta dhe river, aa well above ag balow the
Plaintif's mill %4

The statement of the case then delves into the effect of the pumping of
a high-capacity well on the tnbutary groundwater flow:

It is kmpossible o kaow bedurehand the precise or complele effect which
the ginking of & new well, and pusiping from 1 an uny pert of the district
above deseribed, may have upon springs or sbeeams i the wicinity; the 2Tt
may be instantly scasiblc and considerable, or for a long time no senaible el
fect muy appear; but the pontues| offect of absiracting a large quanity of weter
at any spat of the disterel above dexeribed s to diminish the guantity at every
ntboze spol Lhenueghaul the district, heogh the pmount of diminckion at partuec-
wlat apokd may be infinitesimally ernall; and the satuenl =Mect oo b reasoo-
bly expected from sinking a new well in such a disiret, and fram eontinually
or elmost continually pumping thence large gquantilies of water far a leng
tme, must bo the sensdde dismiaubion of the watar supply of =pringz und
rbreams in the vicibity 54

For the soppesed lack of understanding of groundwater oceur-

vence and mavement, the lawyers and judges of the day had & surpns-
ingly sophisticated grasp of the fundamental principles. &5

The six justices who heard the caze gave five separate opinions.
The first judge argued that just az landowners are cntitled ta vse dif-
fuzed surface water, they shounld zimilarly be allawed to use percolat-
ing groundwater 8 The judge gtarted a parade of horribles that would
result rom making landewrners liable for intercepting tributary
Eroundwater;

1F the roin which hes fallen may not be intercepied whilst it is meraly perco-
lotang thraugh the 303!, no main coutd sadicly collect the rain water o fBell ipae
a pand; wor wiould he have o right to inbereepe s foll, before ot eeaches] Lae
prownd, by extenzsive roofing, feowm which it might be cosye ved o taned, b the
seneible diminution of water which hod, befare vhe erection of such impedi-
muents, reached the ground. and flowed ta the Flantii®s mill, In the present
case the Defeadmoal's well a3 peely e qquaarter ol o il Treo e civer Wi le;
but the queatisn would have been the aame if the distanes had been Lea o
twenky of mone miles distand, provided the offeet had beon to provent wnder-
gomeod perenlatinge woler from Bnding its wey into he over, and iacnsssing
it quantily, 1o the detrement of PLnki s aeell. Sael o riglad o ix cliomsd Ty

&3 £ ac 14l

G4, fd.

B3 The atlormoy e the city arrued that the large quantity of wabker should 1ol bo a
factar im the case, bocause the zame efferd could ke created if rach resident hed
his or her gwn well, Id. ot 145, Cownsel suggestist thae the city's well was myre
efficient and wiuld have & smaller depletion effoes than would be the case wich
hundreds of individual wella, fd. at 14546, This general ergument andicipatas
the nopovetlying use limitation of the Ameocan prowndwaker rule of reasopakle
use, Sume best acemaepsiryon g noles W00=10%, cafre. The ciby's sibboroey alsn askoed,
if greondwaler pumpers could not pump tributary pEswondwater, are sorfaoe
wWALCT users Lhen te sue overy upstream groundwater pumoper in the walcrshed?”
Id. This iy virctually the idestical circumstaree a5 in the Spear T higaten s
cugsed in sesctien WILE (nfro.

66. Jjd. at 147.
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thi Phonlill is s indefinibe aod aslmibed that, uneupparted a9 it ie by any
wiight of autharity, we dio B0l think that it can be well founded o 67

The fourth judge Lord Wensleydale provided a concurrence that is
essentially a diszent. He framed the issue as being a choice between
the broad Dhiekingon rule of extending the proundwater pumper's Lia-
bility to intercepting tributary groundwater, and the narrower
Broadtent rule for limiting the pumper's Hability o inducing
recharge 58 Lord Wensleydale then made an impassioned piea to
treat all tributary water the same, whether ic flows in a definite chan-
nel or not:

1f the Biver Wandie in this ¢ase hod been daopplied by soteral stessms
flowing iate the rfver skeese ground, or m Keown definate channels boelow
ground. Uhe cutting viT those steenms to which the persan entitled to the use of
thie pver we eptitled oo raruro fu8 Terders of the nver, would be an injury to
ham, anct gier noripht of aglion. And if thia be vree with regard te underground
slremnd finding their way inte the river, then comes the difficwlty how to dis-
wopwash the simaller pivuleta, and the deeps of water which flow and percolate
inta and aopply the iver. They are all equally the gifts of nature for the sene-
fit of the proprietars of the soil through and inte which dthey low, They ane all
flowing waker, the property in wiich 15 not vested in the gw ner of Ehe aul, any
mare $hon the property an bhe walee af & eiver which awa theawgh it on the
s rfiue 52
Lord Wensleydale then made what would today be considered a
reasonable use argument. After detailing why it would be foalish to
prevent all tributary groundwater uses simply because of their possi-
ble iimpact on streamflow, he propoaed that overlying groundwater
uses be limited ta reasonable uses, stating that the ¢ity’s nonoverlying
use of water pumped from a large steam engine-powered well 15 an
unraasonable use. 70 But despite his impressive arguments, the House
of Lords upheld Broadbent and disapproved the Dickinsod role of lia.
bility for intcrcepting tributary groundwater, afhirming the lower

67. fd at 149, The second justice argued that (ke distinction bebwern percolating
praundwater and waters in a koown definite andengroy nd stecam wins a% seoaibbe
as the well-defined drainoge law distinction betweea diffuzed sueface walers and
nuterally Nowing waters. fd at 150-51. The third judge added that if the ek
insan rale of Lahihy for inlercepting tributary proundwatar wasg impased, “every
well thar ever wan aunk would have given risc, or might gve nse o an actign.”
fel. al LR2,

B8 fd al 153, Lord Wensleydale participated in both cases, and centended that
Aroudbott hod been misrend. Lord Wensterdole disbinguished Bronedbent Brom
Ihekingon on the groend thel the percolatiog poundwater at isque in Sroadbant
wastt really tnbulary—"In Aroadberr v Remsbotham, it did not sppear that
any water which percalaced the atrata would have reached the brook .. 0% Id.
Conseguently, according to Lord Weneleydale, Brogdben? shioold nat be inber-
preted as overruiing the fhckinsan nale of moking grovbndwalar pumpera liable
for intercopting beibutiry groancdwarer bifore it ceached the stream.

BE. Moat 1T
T4 ldoat 15506
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courk’s ruling for the defeadant.”! In the tradition of other famous
dizsents, Lord Wensleydale's arguments would ultimately prevail in
the adoption of the American rule of reasonable use, and in the mod-
ern tendency te disselve the classification of groundvwater as percolat-
ing and waters of ynderground streams in favor of treating all {or
virtually zll} proundwater as tributary,

I¥., BELECTED EARLY EASTERN STATE DECISIONS
A. Absolute Ownership Decisions

The earliest reported American decision dealing with groundwater
eonflicts is the 1836 caze of Greendeafu. Franeis 7 The plaintiff dug a
cistern in her baserment, which invelved putting a barrel into the
ground, essentially creating a well with ng pump. Tweo years later, the
defendant installed his own well, also with no pump, en his gwn prop-
erty near the plaintiffs well, The plaintiff contended that the defen-
dant’s well lewered the amount of water in her welll™ The court
relied vpon the common law maxim that in the absence of grant or
adverse pessession, the landewner owns everything under the surface
of his land.*+ Because there was no express grant and an adverse pos-
sezgion, the court ruled in a brief opinion that the defendant was enti-
tled to maintain his own well, even though “it may have heen
prajudicial be the plaintiff."74

The leading American abmolute ownership case, Wheotfey e
Baugh,™ involved a mining operation interfering with a neighbar's
water supply. Here, the defendant miner pumped water out of its
tines ik order to conduct its mining eperations. The mine tunne] was
lcated over a quarter-mile foom the plaintiff's spring. When the min-
ing pumps were operaling, the plaintiffs spring would stop flowing in
approximately two weeks, and when the mining pumps were stopped,
the spring's flow returned in about two weeks 77 The trial court lound
for the plaintiff.’¥ On appeal, the Pennsylvania Supreme Court
reversoed.

The court began by ackoowledging the common law rule that the
gwner of land owns averything to the skies and to the depths.™ In
reviewing earlipr water cases, the eourt ackaowledged that percolat-

T1. fd ar 156

TZ 35 Ma=a 117 {1338,

73, fd oe 122

74, Id at 121-25.

3008 ar 123-23. A sionlae mesuoll was meacked oA case waith victoeliy identical
Tacts am Reorf - Driscofll, 20 Conn. 533 (LEEO).

T5. B4 Pa. LIS 118351

7T, Id ot 328

Vi il e 5341

T fd
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ing groundwater was not subjeet to the rpanan law of watercowrses
but that underground streams were® In this regard, the court dis-
cigsed imestone caverns as examples of such underground streams,
perhaps providing the penesis for the misapprehension of Dicdinson’s
reference to disapperaring and reappearing streams. The court alse
eonsidered at length the resulting practical difficulties that resulted
when a lapdowner was prevented from any activity that might affect
the flow of percolating groundwater to his neighbor, significantly and
usefully extending the list in the Chasemare parade of horribles:

Mo man could dig @ cellar, ar & well, or build 2 kawes on his awn land, becauae

theze operutions necessarily inkcrmapt the Gltrations through the sarth. Nor

crutd he gut dnwn 1he forest and clear b lisnd for the purposea of husbandry,

becauwse the evaparation which waould be caoused by expisong the seil to the sun

and mir would inpvilably dirminiah, Lo seme cxtend, the supply of wpper which

wauld atherwisa filter through it. He cauld not even tuwrn a fuvraw far agtieul-

turnl purpoaes, becausa this would, partially, produce the same result. Even

il this might e prevent o neighbor from changing tha touree of percolating

grawndwater] were ademittid Lo exist, the diffcolty in wscertsning the fact of

ila viclation, ae well a8 tbhe cxtent of i, would be ingermou ALalle 51
The court alse cited Roman law as awthority for the absolute owner-
ship mule, to the effect that a landowner “may dig for water on hia own
ground, and if he should thereby drain a well or spring in hiz neigh-
bour's greund, he would be liable to ne arction of damages on that
score. "2 Bascd on these principles the supreme court ruled for the
defendant 33

B. American Rule of Reagsonahle Use

The next case, Bassett u. Salisbury Maenufacturing Co. 84 s not a
groundwater case per g2, but nonetheless is the leading case for the
American rule of groundwater reasonable use 8% Baosse#t is natewir-
thy in any event baveuse of the court’s startling decision to disregard
what it convidered arhitrary classifications of water sources and to fo-
cus mstead upon reasonable water use across water sources and any

80, A st 231

Y AT H

B2 Io o 582

8% A ol 535-26. The Llimsestoose-cavern uodemgeroond slesam coticn wan aldag -
plored in another oarly caae, which extended the ahzelute ownership docirine e
percelating groundwnter, Frazier v, Brown, 17 Ohio 5t 294, 300 (18610 The
cirsi cantaing o good discuwsion of meest of the catmt grog ndwates decesignes. The
court {as pir Actoan) kests s decirwn on (11 the “secret, oocule and conceslnd”
nature of groundwater, and (21 the cawrts belief that any ether Tule would urduly
restrict coonemic progress &, mt 310

B4, 43 MWL 56 (162N Ad caclier decwion in the e dealt ponopadly with whether
the plueti M had satisfactoreily pmwen thal be possessed Tegal title w bus land
Hagzett v, Balisbory Mip Co., 28 NI 438 (18L4),

B3 Jhoromsa, supre note 150 ab 189, Tarsock, sapra note 5, §4:7 10l
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harm occasioned by such use® The plaintiff contended that the de-
fendant's dam across the Fowew River flooded his meadow lecaled
haif 2 mile from the stream 27 An issue was whether a2 walercourse
had exizted on the plaintiff's land, as the defendant’s liability for food-
ing depended upea whether the defendant raizsed the water level an
the plamtiffa land above the erdinary level in the river.®¥ [fthere was
no watercourse on the plaintills land, there was no ordinary waler
level benchmark against which L6 meagsure the water level created by
the plaintiffs flooding. Fruatrated by this legal rigidicy, the court in
effieet threw out the different categories of water sources, replacing the
rule of abzolute ownership with a new groundwater allocation rule of
reasonable use, b

The luw regulating weler-csursed has s origin or foundation in the benefite
ond injures thal may arise fmom water, and among the former the propultien
nf wmachiceeey i3 but one of many. These benefits and injuncs may «iten be
guite similar in cases of underground snd swrilce drjenagse, and ol droicage
by water-courses. in such inguircs the ultionibe sowree of Ehe water i never
regarded; ond the immedines soaree qeems Lo ws equally immmaeterial, since it
tn oo wiy chaoges 1he nature or effect of the water: and the rogulitivms now
seitted by the law of watcr-ceurses weere established. not bBcaase ol any pecu-
tarity in the erigin of waler in steeames, bl becwgwe of the good oF harm that
may reswlt from ils monogement or ke . B0

Wo think i doss not fallow, se pome of the cases eeem ko pxsumd, Lhal
becauge a land-owner hos not the sbsolute and vanestnotsd nght of driaonage
Lo or from hiz acighlor's lond, he ks ne nghls of draage w haoever, and that
cuch lundwgwner bos thee entine and wagqualified awnerahip of all water found
1 Ris sl nob gachered ints natural water-courses, in the comman seeoisnla.
tion of that tarm.

There is another wiow endogled o consideralZon,. IEehe rights Are oot abso-
Tate g unoupdified, they am qualified, ar there are no righte at all. We need
not argue that some rights exist; that the owper of the land may mukse somee
use of the water in it that he may do some octs bhat wll aifeet 1o some exdant
ihe drainoge: that o well g Tae dup, under soue orcatacanees, alechaugh it

BG, This apprsick wauld ke moal aicilar 1o tke eastern rule of coreelative rghts and
e ResTarese 8T {550onn) o TorRTs § 5534 (19791, Regording castern correlis
tivw rights, see Davia, sypra note T, at 20304, RHeparding the Restalerers, wee
Tanock, supre note 3, % 413.

AT, Bereaers, 43 M. at 569,

B2, [d. 2L GRG-7%.

89. For example, the courl was frustratsd by the inpoasisteney of, on tha one hand,
profbitieg ripsonins from divediog waeae ducect]y from the stream under the
niatarnl Mew doctrine, bal, of the other hand, allewing those same fipanzns o
Tegally and indircetly divert the same water frem the strcam ibmagh a well
under the alwnlule pwnershop dockrone. £ o 576,

80. fd. at 576, The cowrt enntinued:

Thueceluee:, s fir as 8 simalarily of lncfis and Jnjariea exista. there
shauld be posemilority in the rubey of Lowe appbied. Whelhee the deposi-
tiom or detention of waler in or its comesad from Lok as caozed by A
water-course, or by other means. ean crewte ardimznly o dilflereses il
the effects of such depaaition, detentien, or removal,

M. ab BT6-TT.
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will draw by perstlation from a water-cowrse, from adjeining land, or ewen
fram the well of & neiphbor. 1F the views we have expressed are correcd, bhay
have alreedy indicated the sole pround of the qualifcation of the land -owner's
rneht in puch cuses, and that 15, 28 1w certain cases of water<cowrsey, the 6imi-
lor rights ol olhery, and this will oF gowrae detecmine bhe extent, of the qualbili-
catioay, which . _ . 15 the rule of seagRooable v3e—af & resqanable eweronse of
one'a owe Fight. The dphts of each land-owner being similer, and his ¢njop-
ment dependant [aie] upon the action of the other land-owners, these righea
must be valurless unless exercised with reference to erch other, and are cor-
pelatavs. The maxim, "5 weere,” . . . Lherslore applies, and, &5 in many cther
casnn, perleteta gach Lo & reagonable exercine of hia own rght, 8 reasasaable wwd

of hip awn praoperty, in view af the gimilar rights of othera .31
In other words, groundwater rights are reciprocal, and the benefit of
using A's well will be balanced against the harm to B's streamflow or
B's well. The court explicitly acknowledged that the new reasonable
use ruie it was enoneiating iz in direet opposition to Acfonr's absolute
ownership rule, and lhat Actoa is the leading case. However the court
noted that Acion had not been iollowed in New Hampshire, and
awarded the plaintiff a new tmal.2*

The implications of Basszeit are profound. For our purposes, Beas-
sett takes Lord Wensleydale's ruggestion that the partirular stage of
the hydrologic cycle that water 15 In should have oo special legal bear-
img on the outcome of a case. Basset! goes bevond Lord Wensleydale,
however, in sugpesting that the richts of the parties are reciprocal or
correlative, and that all users need to reasonably experience some
level of inconvenience in order to accommodate the reasonable prop-
erty use of their neighbars. But when the interference becomes too
great, the injured party should receive redress, Groundwater users
may pumg tnbutary proundwater (however classihed), and surface
water usera should experience some incenvenience to accommodate
ihe groundwater uses insofar as those uses are reazonable. But when
koo much tributary groundwater has been withdrawn, the surface
waler users must be able to abtain reliel. The case-by-euse implemern-
tation and lack of predictsbility are imitations of the reasonsble nse
approach, but 1t 15 vastly preferable to the head-in-the-sand, do-noth-
ing approach of absclute ownership.

The unreazonableness of nonoverlying or distant groundwater uzes
was fiest onunciated in Smith o City of Brooklye ®3 Pochaps eoce aig-
nilicantly, the caze alsn rejected the Brogdbenf prohibition of liahility
for inteccepting tnbutary proundwater. In Smith, the plaintifl was a
farmer who used a stream-fed and spring-fad pond for hoat-bullding
and cutting ice. The defendant city developed a trench and 3 serics of
wolls to pump an average of over thicty-six million gallons per day
(“rapd™) in 1885, with the amount withdrawn ineressing by six mped

91, M. at BTT.
92, Id. gt 579
93 4R M.YS 141 (App. Mav, THST)
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every year thercafter. At trial, the plaintiff proved that the ¢ity's
trench was nearly seventeen feet lower than the bottam of the pond
and that water would percelate from the pond mto the irench. The
gtream and pond dried up shortly after construction of the eity
wellfield began, and remained so once the wellfield went into opera-
tion.?+ The defendant admitted that it pumped groundwater that was
tributary to the stream and pond, but asserted a right to do 3o wnder
the absolube gwnership doctrine. The plaintiff appealed a judpment
far the defendant.

The appellate caurt distinguished the previous Ameriean tributary
graundwater cases lollowing Broadbent in that none of the ground-
water ukes intercepting tributary groundwater were nonoverlying
uses.¥ The cpurt noted that the city purchased its land for its
wellficld intending to transport the water awuy from the overlying
land to the city:

The solz purpose wid aubordinale the use of the Liutd 1o the particular purpose
of B resepvonr and condait in which te gailier, atore, and caerr water to a dis-
tont ploce for it benefit and profie, sind for the enjoyment of strangery wha
huve 30 claio o shadow of dght to 11 a5 against the plaintilf. It was ity jues
pess aaut anly Lo take the wnter which miaght come by natural percelition wpen
i3 land, but also to use artifecal means and by pewerfil suclion deain Lhe
adjrining land of vy water. Thia purpoze has been accorn plighed, and by the
romstructien of 1s conduit, the amking of ius wetls, and the suction of ik paw-
erful pumps, the whale spring level of the surrounding country hay been low-
ered, and runRing streams and peads dried up B

After briefly reviewing absolute ownership precedents, the eourt con-
cleded that the rule was justified by its benefit of allowing the land-
owner Lo make his land more valuable by using groundwater.
Refarring to Bassett and the opininn of Lord Wensleydale in
Broadbent, the caort elected te limit the overlying landowner's night ta
frecly pump prowndwater Lo when the groundwater use benefitted the
pverlying land 57

This right [l withdeaw groondwator] is enly qualified by the equal nxht of
pvery adjnining landewner, The npht of wie 8 aupported in cither when, Toy
purpasses of wee upon the land, or of the [And, injury results 1o one 68 &0 inci-
dent 1@ such wse. Bl il secms be me menstrows Yo et that ane Iandowner
muy delibwerniely and intentionslly mabe o erection far the cxpress parpose
ol druiniog the land of anether of il pereolating water, snid theraby destroy
streams, 5prings, pends, snd wells, and be supported i doing 56 upon the
theory that it s the vaeecize of a legal rght in the vse of hia land, ... "5 ose
¥OUT own property 8¢ 83 net Lo injune another” 15 8 maxim b oleh s cavilied
mon and binding batk in lew and moesls. It may be sived and applied to

B4, Id. wL 142-411

95, Id. i L43—4 The court further acknowledged thut Chosemaore was the ooly
Bruieh exceptivn, fd. ol 148

g8, Id. al 14344
a7 Mool 1456
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percelating water and sl suppart eur prine decis.ons by placing the limita-
tions wpoem it which reasen and justice sugpest P8

The court awarded the plaintiff a new trial 2

Notably, thers exists an important difference between Hessetd and
Smith. The Hasset! notion of reasonable use involves, inter afia, a
comparisen of the respeclive uses, and would teday be characterized
as the rule of Eastern correlative riphts. S$mith characterizes non-
overlying uses as per se ynreasonable, which is the important distine.
tion between the absolute ownership rule and the American rule of
reasonuble groundwater use. Thus an overlying use that would be
ressonable under Sieith could be judged to be unreasonable under
Bassett, It would be some time before the eastern atates' corretative
rights doctrine would erystalize as a separate doctrine. Nonetheless,
it is nateworthy that American eourts had begun diverging from the
absolute ownership doctrine.

The leading decision far the American rule of reasanable pround-
water use between competing groundwater users is Forbel! v City of
New York 1 In Nurbef!, the plaintill grew celery and watercress on
subirrtgated jand.'™ The defendant city purchased twn aeres of land
for its wells and pumpa and withdrew between three and ten million
mgrd, which it transported Lo New York City 102 The city’s wells low-
ered the grovndwater Lable over an area of between fve and eleven
sguare miles, lowering the groundwater table under the plaintiffs
field by ten 1o fifteen feet.’99 At trial, the New York Supreme Court
noted that the defendant city did not own the hulk of the land exper-
ienecing the lowered groundwater levels. and Lhat such water with.
drawal and transpertavion ofl-site was not a legal use (as prer
Hmith) 10+ The supreme court concluded that the city understood Chat
ite well would draw proundvwater from beyond its twe-acee premises
but also from underneath the land of cther landowners within the
region, 145

83. fd. w145 The courl alse quotsdd the same language fom Lord Wensleydale
#pinivn in Broadbent 85 Accomploves nobe 69 supra. fd at 146, In adihtion, che
eourt notoed che inrongistency the Sotvets conrt identified in protectiog & ripa
nen's streamiflaw ol ollewing 8 greundwater pumgeer to dry up the stream. .
ne 14T,

9. Id. at 148 The subsquent veediet far the plam¥ wias sustained on appeal.
Smith v. City of Brewklyn, 54 N.E. 787 (MY, 1599), affk Smith v, City of Broak-
len, 52 N.Y 5 983 TApp. Div. 1284 Neither case deale more thin supericiadly
with thae Srth courl's disapproval of Broedbens,

1. 58 N.E 644 (NY. 19000

1M, fd. =t BHA

M2, Forbell v. Cily of Mew York, 61 NY.5. 1005, 10046 (App. Div. 15
103, fa ot WM.

104, ful. i 1007,

105 Jd, at 100703,
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It crcated w oonditinn whereby a1l the [ground|watar was drawn to 9ne spot.
That this risult would follow wus, far 81l prectical purpescs, as well known
when the wella were driven ms o was when the pumps wiere applied and the
cunditions created. If the pot i3 1o be aupporied s the cxérerse of & legal rght,
then we muat be prepaned Lo say that the defendant may turm the area which
it thus drains mnto o desert, Aod destiter, o Jeast for agricultural purposey, &
Large tract of Yand, without even the prebense of improving ils own. 104

The New York Court of Appeals adopted the reasoning of the su-
preme court, The court noted that the defendant’s plan was te pump a
large quantity of proundwater for nopeverlying municipal purposes:

The case i not one where, bacause the prereplytion and eeurse of the subsuc-

face waters ory wnolmemvable frem the surface, they are unknown, sod Leus 3o

far speculative and canjectural as to be mcapable ¢f proof or judiciel svcertBan-

ment. Before the defendant constructad ita wells and pumping stations it as-
cectained, at least to o husinean certainty, thot such waa the pereolation wed
underground flow nr sicwation of the waker 1n s gwin and (the plaintiff's laod
that it could by these wella and upphinces cause o compel the wiler i the
plaintimTs land te Bow inta its cwn wells, and taus could deprive the plaintift

of his nateral aupply of undeeground water. This it hes aceemplished just ay

i expectad te dao it; the svidence to that officr is nbout as satizfactery and

canvincing os i v cose were ane of surfaos warers 107

The court declined to follow the abselute ownership precedents, be-
cavse the defendant understgod the effect its pumping would have on
its neighbors, and because the defendant’s nonoverlying use did not
benefit the land from where the groundwater was withdrawn 108

It iy nat anresssnakle, s0 TR &5 6 is now apparem to we, that be shoeold dip
welly nnid take thepefrom all the water that he needs in order 1o the fulleal
enjoyment and vselulness of his Jand as land, either for purosed of pleasurn,
albaode, productivenusy of soil, trade, manulncture, o e whatever clsc Lhe
land 86 land may sereve. .. o But to fit il wp with wells and pumpys ol such
pereusive und polential reach that from theire base the defendant can tap the
watier stored in the plaintif®s kind, and in all the region themeabout, and lead
it L hia own lnnd, iod iy merchandieing it prevent s retom, if, howewer
reagonable i may appear 1o the defendont wnd i customers. unmeasomiiile ad
io the plaintifl and the others whose Jiods are thua clandestinely sapped, and
theie value impaired. 1049

The court coneluded that the city could legally acguire its water sup-
pl¥ through emincnt demann.

The American rases began moving away from the sbsolute owner-
ship doctrine. Seiisbery is an amazing picee of natural resource juris-
prudence, Forbell initiated the overlying land restriction of the
American rule of reasonahle use. While this restriction would not ulti-
mately protect streamflow from being depleted by tributary ground-
water withdrawals, it would avoid the inequity of a large well draining
loeal groundwater supplies to the delriment of other overlying owners,

1. Fad. sk 1003,

107, Forbell, 58 N.E. aL 645,
LOS. fa. af 645 -46.

108, fd. b 645
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It would also complicate somewhat the water supply asquisition for
municipalities. 140

V. SELECTED WESTERN STATE TRIBUTARY
GROUNDWATER DECISIONS

The western decisions are too numcrous to addross individually, 11
The casez discussed below are those most influential in the develop-
ment of western tributary groundwater law, Absolute ownership was
the pringipal rule for groundwater allocation in the West throughout,
the nineteenth century and ints the twentieth century. 112 California
courts developed Lhe eorrelative rights doctrine, while Nebraska and
Arizona followed the reasonable uwae doctringe aod Texas adhered to
absoluts ownership 173 Most western sletes, however, ultimately ap-
plied the appropnation doctrine to groundwater via statute 114 This
made resolving disputes over tritutary groundwaoter simpler and com-
peting surface water and groundwater rights casier to vorrelate, as
priority of appropriatian estahliahed the better righl.

112, Nee TARLOGCH, sapro nob- 5, § 49,

111, E=zrly casea ame colbcbed i Thines, supra note T, Other gl Jiscpesions in-
vlude; Kobert Glennan, Perching Straus: feforming Groutdieter and Surfoce
Weeewr Few o Protect Me Ervironceenr, 49 Ry M. M. L IssT. TA-L 02003
Glenon & Baddeck, Streapsf Aquifer fnteructions, saupre note T, Grant, stpeu
note 12, and Treleass, sepra nota 25, State-specifie discussions enclade; Pavid
E.E. -I'EJEEUEI'-I'!I. E:ﬂllf,l'-l'-'h"ﬂl.ﬂ"-'i fHher “Dypad S}'El’i‘m".‘ Canrelincted Hﬂnrqqrmrn: |;|_|"
Crrourduwaler and Surfzoe Water, 49 Bocky Mo, M, L. Lvet, 71 (20030 Bibe-
ens & Dore, supre noe M, Jomes 8. Castleberry, Fr., A Froposad for Adopriot of
g Legal Doetrine of Grourd-Stream Water fndeerddensnship o Texas, T ST
Mony's L. 502 {1975-1976): F. Hurlan Fli-l'lt. ok diater e wnd Admenig-
tration; A Ve Mexico Viewpoeed, 14 Bocwky My, Wos Lo Irer, 545 (1968 Ghin.
coek & Muwddock, Sadffon, supre note T Tavid L. Harosen & Gustave Sandst oo,
dr., Thr Groandmaiee-Surface Water ConfTict and Rreent Colorade Waler Legis-
tatien, 43 U, o, Lo Rew. 141971-1972F Flillhowze, sapre aobe 300 Williem E.
Holland, Conflicts befweet Pricate Appropriators af Streart Fiows unel Cleers af
frruund Water in SVebresda, 10 CReicron T Rew, 5492 11977-1978) Ramsey L.
kropl, Celoruels Grogndivater Laws Irtegration (O Notd) of Gropndiaier and
Surface Waler, 48 Rocwy Mrs, Miv Lo st 7BE-) (2003); Leshy & Bolanger,
supra note T, Lawrenee J. MacDonog||, Catarade's Law: of “Thrderpmand Wager™
A Fenrk @t the Seuth Flatte Bason ceasl Reyaned, 8% U, Qo L. Rew. 579 [ 19RA);
Stephen D. Moccomun, “Whiskey ie for Drinkin’ But Whter s for Fightin® Abous™ A
First-Haod Account of Mebraeska's Integrated Marogesteri of Grousd ard Surface
Water Debate ond the Possoge of L. 135, 30 Cnrwimon L. Bev. 67 (19960 Snx,
sepra nobe J; Wiel, supre note 25 Jielfoe Maner, Naote, Confunctive Maragement
of Streum Aguefor Water Rights: the Bubbaord Decision, 58 Nat, Broources J.
631 11508)

112, See Hutchins, Stafetorr Trends. supra note 20, &L 160-62.

113, fd. at 16065,

114, Seme oo b 1B5-TS for & deseriptian of érly Statnbes
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A, Early Decisions

The first western case invoking the Dickinvon prohibition against
inducing recharge from a stream was decided by the Ransas Supreme
Court in the 1881 decision of City of Emporia v. Soden. 115 The defen-
dant city installed & large well above the stream supplying the plain-
tiff's mill pond. The we!l was located seventy-five to ane hundred lest
from the civer. The trial eourt found that the well induced recharge
from the mill pond 135 The court opined that “a man may not do indi-
rectly what he may not do directly "127 The court achnowledged that
abzolute ownership was the common law rule for groundwater alloca-
tion, but hald that the eity could not induce recharge from the plain-
s ronll, citing Dickingon 118

In the 1881 Nevoda decision of Streit v Brows, 112 tributary
groundwater was in effect treated as surface water, although the court
did not adopt the tributary groundwater doctrine. Duckwater Creek
was fed by discharge from Warm Springs, which flowed a shert dis-
tance thorough a surface channel before being dischoarged into a large
wetland. The wetland had oo natoral surface oullet, but the jury
found that the waters from the wetland pereolated underground about
one-half-mile to the creck. 1% The plaintills appropriated water from
Duckwater ereek in 1867 for irrigation. In 1875, the defendants di-
verted water from Warm Springs for irrigation. The plaintiff alleged,
and the jury found, that the diversion from the springs cut off the
groundwater flow {in effect tributary groundwater thow) from the wet-
land to the eresk. The jury concluded that there was no underground
etream connecting the creek with the spring, but also concluded that
the springs were tributary to the creek and the defendant’s diversions
from the spring appreciably diminished the flow of the creek. The
trinl rourt ruled for the delendants, based upon the jury finding that
there was ho underpround stream connecting the springs and the
creek .12

On appeal, the defendants argued that since the defendants were
charged with cutting off the groundwater flaw to the creek, the casc
should be treated as a groundwater case. Under the abaolute swner-
ship doctrine, this meant that the defendant was not lisble Jfor
preventing the groundwater from percolating to the stream, The Ne-

115, 35 Fon. 588 [1834).

116, Fd. it 601, The apinion does aot indicae hew clese the will waa ko the plainbifTs
mill pond, but Uhe tragts were adjoining. 1.

117. fo. at 6O

115, Je. ob 6E8-13. The opinion snchades = thoruph review of the English cases deal-
ing with induced recharge and intercepling trivwtary groundwater. Af ol
a0-13.

119, 16 Mew, 317 418810

180, Id ne 31920

131, I40 wt 320-21.
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vada Supreme Court reversed, ruling that the facts were clear that
apring fed the ereelk even if the groundwater percolating towards the
stream did not constitute an underground stream. The court noted
that surfzee water law applied to underground strenms but not to per-
colating groundwater. 122 The court alzo acknowledged that if the case
had tnvelved the direct diversion of groundwater, the absolute owner-
ship doctrine would have governed and the defendants would heve
won. However, the court ruled that the absolute ownership doctrine
was inapplicable, because the plaintiff did not seek to enjoin ground-
water diversions, but rather diverzions of spring water {f.o., surface
water) that formed the source of the creek.122 The court coneluded
that the mere fact that the water from the spring went underground
before it joined the creek should oot be used to defeat the rights of the
senivr appropriator:

It would be a e predonye of protoction of the rights acquired by the aarlier

fegrprcrpriittors of the waters of the creck to say thatl Liber Appropristors could

lavw fubiv noquire righta to the springs which constitute the soorce of the croek

skt ply hecawwe the means by which the: wobens are conveyed Trem spriogs W

creek are aublerrmean and ot well undesseaod 124
Although the court did oot apply surface water taw te tributary
groundwater cxplicitly, the result is the same as if it had. The court's
language regarding the injustice of allowing a junior groundwater
user to, in cffect, steal 5 senior appropreators water foreshadowy the
eventual applieation of prior appropnation to tributary groundwater
in the Wesgt,

A California riparian-appropriator dispute involving, inter olia,
sulbflow rights was the subject of the 1908 case of Huffrer o
Saeday. 125 The defendant appropriatocs sought to divert water from
the strears to work a mining claim. In ruling for the plaintill ripan-
ans, the court acknowledged same fundamentsl arid hydralogic facts
that are also applicable to the Platte River in Nebracka,

It is true that there is wvideaod o the offect thet during (e summer montha,
when the siream is dry in Lhe Sna Pasguel Iialley, there (s some waler run-
ning ol the defeadpnts’ [upstream? point of diversien. It doez not follow, low-
ever, thal the taking of this water wauld mot injuee the |Aperian] respandents.
There are long stretehiea of sandy bottam between the deftndents” proposed
wireks and the |rparian] lands of the plaintiffs, Water flawing over the mcky
bed above sinks itn the sand. which muoat become sptursted before thare ¢an
be & flew aver ils yuarface. To so il this aand reguires, ns 8 witness teatifies,
sivers| weeks. The [beiall cour way justified in drawing from this 1estimony
the inforence that an intereeption to the low of this wame? woeold - . . mater-
ally paestpnpee: the time when a gurface Mgw would come o plaintif londy.

1X: 4 at 3.

2% Id at 323-24.

122. M o0 3234, The case waa fllownsd en Craga o Kittz, 100 P, 409 (O, 1436E The
extract wive iusbed with approval io Brueniag o Derr, 47 P 280, 293 ¢ Cole, 1596),
and in Clerk o AsRley, 32 P. 538, 569 {Coln. 1905),

123, 94 P 424 (Cal 10045
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Syuch postpenement wiuld be a elair igjurey bo the plaintilfa, whous inteecat in
tho watars of tho atream included the pighe to have the river bed eontinoe to
hold sufficient water t3 supply and aupport. the surface strgacm inita natoral
srate, 124

B. California and Corcrelative Rights

The California doctrine of correlative righta is one of the important
lcgal innovations in western groundwater law, California courts wlti-
mately expanded the underground stream doctrine to include tribu-
tary groundwater. In addition, the unigue sharing feature of
correlative rights is an important and appropriate groundwater policy
for allecating scarce groundwater supplies among overlying owners.
Correlative rights doesnt do as well as far as equitably integrating
surface waler uscs with proundwater uses, although the physical solu-
tion provides al lcast part of the answer.

The 1899 California Supreme Court decizion in City of Los Angeles
v. Pomeroyl?7 is an important milestone in the development of west.
arn tribulaty groundwater jurisprudenre. Los Angeles sought to con
demn property in the San Fernando Valley from which to divert
subflow from the Leos Angeles river for municipal water supply pur-
poses 199 The parties understood that the entire San Fernando Valley
supface water and groundwater were a single integrated water supply
aystemn.12? Under California water law, Los Angeles had puebla water
rights giviog Uhe eity *paramount” water rights to the Los Angeles
River.'3 Hgwever, city attorneys fearad that becauze of earlier Cali-
fornia absolute owoenship decizsions the city would have to compensate
the lendownera for their percelating groundwater, even though the
city believed (correctly) that all or most of the perenlating grovend-
water was teibutary to the rver. Because of this, the city sought
broad jury instructions regarding what constituted an underground
stream, reasoning that if they could shoehorn their particular hydro-
logic situation into the underground stream framework, they eould
arhiove their cbjectives despite the abaclute ownership rule '31 Los

1Z6. fd. at 437,

127, 57 P 583 {Cal. 1300

12&. ol ne SRG-ET.

129, fd. At 581; Xax, snpre nous 3, AE 276,

130, The portien of Pomergy dealiog with puclibe water vighta iy 57 ' ap G93-EM.
Regnrdmg pueblo water rights geneeally, see Weoes A Hurcinss, Tuig: CaLlFok.
wia Law oF WaTor Rsnrs 286-72 (1956) [heroinater HUTOmxa, CaLlrorsis
Woater Lawl: 2 HuToiiss BT A, supnt notc 9, m 145-T71.

131, This is 7 sugraficam thesis of Sax and is fscnating legal history. See Sox, sapru
note 3, 4t 2786, The Pomerey bl uelge wan Lucien Shaw, [ober chigl justioe of
the California Supreme Courd, aod authar of the celebrated 193 proundwater
daciaion im Kol v Wallervhau:, 74 P, 766 40w, 1904, which establishos the Calis
fornia dwcknne of correlative rights in pluce of the ahsalute ownership theacy.
Shuw Liler wrobe that he pave the pervalating groundweler—u pdergrond sieea m
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Anpeles was successful in this regard and Pomeroy now stands for an
expanded definition of what constitubes an enderpround stream.
Porreroy has been eriticized for its convoluted underground stream
definition, with eritics contending that a tributary groundwater defi-
nittan would have made more hydrologic senge 132 Byt soch an ap-
preach would have been a significant legal gamble, one the city
prebably could not afford to take. The hetter appresch is to recognize
Pomreroy as a significant decision in the historical development of the
tributary proundwater doctrine,

The first California Supreme Court decision establishing the Cali-
fornia doctrine of correlative rights, Katz . Walkinshaw (Katz 11,193
was issocd in 1902, The plaintill, whe was using proundwater on his
overlying land, sued the defendant to enjoin her nonoverlying use.
The trial court dismissed the complaint. 174 The defendants contended
un appeal that the absolute ownerahip doctrine applied. But Justice
Temple, writing for the court, demurreed, stating that when an overly-
ing owner withdeaws groundwater lor sale to distant customers, the
water merchandiser alzo pumps greundwater out from underncath his
neighbnrg 138

By pumping oot the water from his lands, he can, perhags, deprivie his oeighs

Poca af waler foe domwestic uses, wnd in fact render their land valoeless. In

short, the orembers of the coomunily, in the case suppesed, have 3 commean

intorest in the water, [t ie necesaary for all, nnd it 13 20 anomualy i the law it

one piersin C8 0 MoT his individual profit deatroy che camussumaty, and rencter the
neiphbsrhaod vainhabritable, 136

After discussing Acten and noting the dramatic differences in climatic
and water supply conditiens betwoen Califurnia and England, the
court discussed a reasonseble use roncept similar to that expressed in
Bassett. The court noted with approval Lord Wensleydale's opinion in
Chasersore, in addition to Basseif's reasonable use theory and Sqaitk's

mdbruction ol Lo Angeles's request, ned because he approved of the diabinetian
[or the abzolute swmnr=hip daclane), but because Loz Angeles needed Lhe undee-
ground stream doctrine sl its dispaesal il e Colifbrmin Sepreme Coanl sdhered o
msnlute ownership. See Sax, supre note 2, at 283 0.3 and accom panying texl.

132, BaX, seprn nely 3, a1 277=7%, This is in part beceuse Califormia Water Code see-
tion 1204 (enacted in 19130 rinade gpreuncdenter in an underground steenm aubject
te appropriation, bul left percolatiag groundwater cubside of the appropriation
system. The Calfornis Seprame Coure did away with ehe legal dizkinction |
Lweserr pae replisting preundwnier ond the water of an wnderground ateeam by 1509,
but the 1303 legislation Ooeee thee distinction inbo stntute, Sax, supra note 3, at
ZB1-B&G, 2835317,

133 M P, 68 (Cn]. 19020,

134, Id. at 6464,

155 Id, ot G463, The mourt’s largely sorcect unaricuiated issomption o dhat the
exjerer will withdraw groundwater in sofficiencly larpe gquantiics to ciuase
groundwater b lne drown towards his well from beneath adjoining teacts.

136 Id. at G5,
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conclusion that nonoverlying uses were per 5 unreasonable. ' The
caurt noted the incemsistency of allowing a riparian the right under
absolute ownership to deplete streamflow with a large wall hut denoy-
ing a riparian the right to divert the same amount of water directly
under the natural flow doctrine.13® The court toncluded that it has
never explicitly adopted abaelute ownership, adopted the maxim ste
rtere tya {that a landowner should use his property so 83 not to harm
hiz neighbor), and awarded the plaintiff a new trial . 12% The eourt in
Kotz [ easentially sdopted the American rule of reaconable ground-
waler use as it was evolving in the eastern states, and rejected the
absolute ownership rule.

Because of the outery from companiss selling groundwater to mu-
nicipalities and others resulting from Kafz I, the California Supreme
Court apreed to rehear the cazel4? Kafz [I was tssued 1o 1903141
Justice Shaw wrote & strong opinion supporting Katz [ and responding
effectively to its eriticisms. Kaiz IF began by noting that a number of
groundwater merchandisers participated in the rehearing 142 After
dismisaing the argument that semmon law rales should not be
chanped by the courts, the court explored the geopraphic, climatic and
water supply conditions that justified a different rule than absolute
ownership 143 In that pegard, Justice Shaw deseribed the potential for
feture tributary groundwater depletion resulting from uwnconstrained
proundwater development and use that iz particularly apt for
Nebraska.

It i3 vauad to speak of the extraclion of thia water from the ground ae o devel-
agpment of 8 hitherto unueed supply, Bat it is net ret demonstrated Phat che
process s not i Fact, for the mest pierd, an exbeyustion of the wndergrouwnd
suprpes boa wlueh the serfnee straeacoa and ather supplica previously used
have boen fed and supporied. In some cawes thia hee been proven by the
evenl. Tho denger of exhaustion in this way Lthreatens swefice sbreams
well os underground percolations and reservoire. Many witer companizs, an-
Bicipating swch an ablack oo thear water saepply, have folt compelled to
purchase, and have purchased, at great expense, the lande wmmuedinicly sue-
rounding the stream or source of supply, in order 1o be sble 10 protect ol
soeery the perealatmos brom which the sonror wiss Bl Qleeing ta the uocer-
Luinty i che law, Aod the apsenee of legal protectinn, there has been no soowe-
ity im titles to water rights. So grest ja the scarcicy of water under the present
demands ond conditions that one who is deprived of waeter whicls lus hag been

137, 4. at GG3-BT.

13k IS at 667 -GBE,

1358, Id. sl G686,

140, Bax, supre nete 4, sk 261582

141. Katz v. Walkinshow, 74 F. 766 {Cal. 19030
142, 14 al TO&,

142, I4 od 76468, This includes an interesting deseriplion of the syseem af Califeraia
promndwater biains Gand in mouninin valleys, which oentaing maat of Califor-
nia's proundwater sopplies. Id ol Y68
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uging hny wswally no other zeurce at hand from wiach he can ablain another
supply.144
After discussing the importance of irrigation te California's economy,
and contrasting California's irrigation water requirements to the hu.
mid English climate, the court offered this sobering assesament:
bt iu clcar aleo that the difficultize arfzing from the scarcity ol wetes b this
cowntry ame by no meuns ended, but, on the conlrwry, are prolakbds just begin-
ning. The application of Ehe rule contended for by the defeadants will tend Lo
aggravate these difficultics, rather than salve them. Traced o ita true Beun-
dation, the rule is simply thie: That, owing to the difficulties the cowrls will
meet io steunng peraone from the infliction of grewt wrong and imustice by
the diversion of percotating water if any properiy reght o swch water i recag-
nmazdd, ehe taak mewse be Abandosed os amppsaible, and those whe have valua-
ble property amquired by and Jdepandent on the wse of auch water must be beft
t their own resources ta secure protection for their property from the sttacks
ol their more powerful neighbora, and, failing in this, muet seller icretrovilile
ioes; shot mught is the only protection.
“The pood old rale
Sulficeth them, the cimple plan,
Fhat they should take wha have Lhe power,
And chey shauld keep who can.”
The Febd 13 ogen foe explod@ation Lo ewery man who covets the possessiens
of anather, or the waler which gustaing or preserves thern, and he is at Jiberty
td Lake that water if he hae the meane to do so, and no law will prevent or
interdere with him, or preserve his victim from the attack. The dafficuleies ta
b cnoeuntened mest be insurmountabshe to justify Ehe adoplion ae continuanes
of & rule which brings about seeh cobnsequences, 145
The court concluded thiz portion of the dacision by arpuing that abso-
lute ownership in fact provides no protection to groundwater users,
while reasonable use provides more. The court then provided prospec.
tive puidzance regarding how the new California proundwater doctrine
will be applied to future conflicts, piving the doctrine its unigue coroel-
ative rights dimensien, The court indicated that nonoverlying users
will be subject to the needs of overlying users but will be able to appra-
priate any sarplus for nonoverlying unsez 148 Competing overlving
awners “concarning water lor use on the land, ta which they have an
equal right, in cases where the sopply is insulficient for all, are to be
settled by giving to each a fair and just proportion.™127 Finally, the
remedy for nonusing overlying owners for nonoverlying uwses should be
limited to damages. 148

Kotz made the legal distinetion between percolating groondwater
and the water of an underground stream legally irmelevant, in effect
adopting the tributary proundwater doctnine. Frofessor Sax has aptly

144, [t a1 753

145, 14 et TES.

146, [d. =t T71-72.

147. Id at 772, .

148, fal. at 77T The court relferred bo the new dectrine as “the rule of eormlative
rights.” fd.

HeinOnline -- 83 Neb. L. Rev. 570 2004-2005



2004] COMMON LAW OF TRIBUTARY GEOQOUNDWATER 671

characterized the implicaticns of Kefz for tributary groundwater

disputes:
The relevance of the prouwndbreaking decizion in Aarz ia that it made vk doc-
trinal gymnastics of the FPameray case unneccssary, and reduced the aubkerea-
nean stoeam categary o virfwal itrelovance. 1F londowners pumping ground
wiptdr—even percelating prownd wpber—must mespect the rghts of other
water-righta holders, whom their pumping injores, thies iE makes no differ.
ence in ncase like Pomeray whether Lthe water in questinn wan a rubberraneahn
strewm or peerrolating waler. | ..

Karz easentislly determinek the mevolrtion sf conflict betioen confendere
Lseter weers Should be fried on M onpreet of oo e et another, reelier than
L porte BX-ante elessificalion of the soxrce. Thiz change e celeulnied g
bring the legal rules inda congruence with Rydralagical realitées, and i doite
5o, to replaoe e fepal ficrion Mhal groundwater molvement wes urkaacable
witk casespecific factund ergriries. Was the waber's movwement known or
pracewcally decareminable? I 5o, whatl weee tke eopacta? And of there were
impacts, were they legally redreasableTi42

These points are certainly as applicable in Nebroska today as they
were in Crlifornia in 1903, Mopst western states would achieve this
same result by applying the doctrine of prmor appropriation to both
groundwater and surface water, the exceptions being Arizona, Texas
and Nebhraska.

The legal advantage of uvsing wells over streamflow durmp a
drought wai illustrated in the 1909 California Supreme Coort deci-
sian of Audsan . Daifey. 150 1In Hedson the plaintilf riparian diverted
streamflew for irmigation and the upstream overlying owners obtained
their irrigation water supply from wells., During a drought, stream-
fiow deereased and the water available for the plaintifts use de-
creased too. The defendants continued using their wells, and the
plaintill failed ta prove that their ose was onrceasonable. So the
groundwater pumpers received their full irrigation water supply while
the surface water user received onby & portion of her supply becanse of
the reduced streatnilow,

The court addressed several important legal issues. First, the
court ruled that owners of land overlying a groundwater supply tribu-
tary to 4 atream have the same rights to reasonably uze water on their
overlying land as a riparian proprictor would. 151 The measare of this
cortelative right is reasonable use! reasonable use on the overlying
land (even if nonrviparian} lor the overlying awners and reasonable use
upon riparian land for Aparan proprietors. I Lhe supply s insuffi-
cient for al]l overlying owners, they are entitled to a reasonable share
of the available supply. But if the supply is sufficient fur all overlying
pwrners, they are all entitled to )l reasonable use upen overlying

149, Spx, sepro nide 3, otk 2R% Jemphoeos alded ) Mok the glose simcharity o the rea-
sumable wae doctrine eaphosed i Bemsd.

LH). 106 P. 748 (Cal. 15909

151, fd, At TS
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lands, regardless of the effect that these grovndwater withdrawals
have on streamflow and riparian streamflow diversions. 15 Thus, dur-
ing a drought or other peried of low streamflow, if groundwater with-
drawals are further depleting streamflows, the riparian's remedy is to
drilt his own well, The riparian is nat entitled to have the overlying
owners' groundwater withdrawals curtailed—the reasonable sharing
applies only among overlying ownera making overlying uses.1h2

There iz some mert to thia approach, at least in the short run.
Restricling groundwater withdrawals, particularly tmbutary pround-
water withdrawals, are unlikely to result in a timely increase in
streamnflow to bepefit riparian diverters. Hestricting sublow with-
drawasals might be a different story, but would ereate inequality among
overlying pumpers. Imposition of a physical solution might help allo-
cate the shortages among rparians and overlying pumpers. However,
the physical solution was not an element of California water law at
the time of Hudson, The physical solution doctrine invalves an na-
noverlying or junior user directly providing subatitute waker to s npa-
rian or overlying uscr in order to use the much larger quantity of
water to which the riparian or overlying user would otherwise be
entitled,

In City of Lodf v. East Bay Municipal Utelity District, 154 the dis-
trict's proposed impoundment would have reduced streamillows past
the city's wellfields, The state appropration for the dam required the
district te not injure the city's water supply. Maintaining ground-
water levels would have required annual water releases of 120, (HH to
380000 acre-leet to allow the city ta pump 3600 acre-fect from its
wells per year-1%d The California Supreme Court ordered the trial
court to seck a physical solutign that would allew the district to avoid
harm to the city's water supply more efficiently, ' In the long run,
depleting tributary groundwater supplies would permanently deplete
streain(low. Although this issue has not been directly addressed by
California waler law, the physical solution does suggest one approach
to dealing with it

It weas not unti]l 1849 thac the Caliiornia Supreme Court Anally
reached the logical conclusion of the correlative rghts doctrine: how iz
water allocated across uses when gveruse creates a shortapge? The

L52. I at 153

153 Thais iz the simple caze; in the future the mutpal preseriplion dectrine waould g
ply to competing overlying and noneverlying pumpers cresdtng o greondwoker
osrpdradi  City of Pisadeno v Cigy of Alhambms, 207 P2 1T {Cal, 1949). See
peneratly Hemcenms, Calironyia WaTkr Law, sugeo note 130, at 44446

1534, B0 Pdd 459 0al. 1336)

a5 Id. AL 443

156, Id. at 450, See Rarrison C. Dunning, The “Phrsicel Sefugien” in Western Watser
Legie. 37 L1 Cewa. To. Rew. ddd, d6¥ G (1986}
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courl’s answer in Pesodenae v, Alfombral® was the mutuel prescrip
tion: doctrine. Several municipalities and other large pumpers wers
depleting the Raymond groundwater basin. The Califorpin Depart-
ment of Water Resources, as referee, determimed what the long-term
gafe wield from the basin was, and most pumpers agreed to propor-
tional share of the safe-yield amount. The lawsuit was filed to force
the settlement upon the holdouts, The California Supreme Court ae-
repted the settlement and the mutual prescription doctmine that was
its basis.15% Although mutual prescription, or the proportional shar-
ing of an aguifer's safe.yield amount, has oot vet been applied across
gurface water and pgroundwater users, a strong case can be made for
doing so, eapecially where the bulk of the streamflow 12 (or was) sup-
plied by tributary groundwater,

{). Arizona and Reasonahle Lse

The Arizona Supreme Court, in the 1931 Mericope County deci-
sipn, 152 elected b Hmit its Integration of surfecc water and pround.
water rights ta subflow. The court distinguished correlative rights on
the basis that California had recognized the legal doctnine of riparian
righte and Arizona had not, despite the siriking similarities in their
stream-anuifer canditions 160 In a more recent decision, 1%l and de-
spite considerable affort te parsuade the court to expand the subllow
doctrine to include tributary provodwater 162 the Arizoma Supreme
{ourt adhered to the Maricopa Connty test. Consaegquently, tributary
proundwater pumpers can dry up a stream in Arizona jusl as they can
in most western states.

15T, 207 Pod 17 olad 1049)

158, Tawrowrk, supre vole 5, § 4:16. The mutoal prescription dedrine wms soremly
Lritel By Citv of Los Angeles & Cfty of Yan Feraarda, 537 BUAL TEDNC Al 18750
The Califormia Sepreme Court rolod that proeseesgtion did nad apply against mm-
nicipalities or holders of paklo wiker mghls, Lb; see aofwe Charles 15, Corker.
Inaceguecy of M Presend Law fo Protec?, Congarve and Levelop Gronngnaher
{2, ¥5 Bocky Mrs, Mis. L. Losr, 23-1, 23-7 o -11 419790 Tam o s, supre nnws o,
407

159, Maricgse County Mun, Water Conservation ist, Mumbier Qe v, Southwese Cot-
teen €., 4 P.2d 383 vAnz, 19310 e mlen Glepnon & Maddoclk, Su&ﬂﬂtu. supra
note 7, ak STI=7d; Eoyhy & Belanger, vuper o 7, at 7630,

160, Marnopa Coundy, 4 P2 nb 37882 Tl conrl wins also following a satutory
cxtension of approproistmes in “weater ... flawing . . .0 al definite underground
channell 1.7 fed. ot 375

161, Im re Goneral Adjudiciitoian of CGila Biviee, BA7 B.2d 123642, 19831 The devision
e erikicizasd in Glennan & Maddoek, Sebflon, supoe note T, ab ST0-TL

158  Leshy 4& Belwnger, suprn anee 3, 74304,
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. Prior Appropriationls?

The first western case adopting the tributary groundwater doctrine
iz the 1893 Colorade Court of Appeals decision, MeClellan v, Hur-
ie 184 The case is remarkablic in thet it completely disregarded the
distincticn between water in an onderground stream, subllow, and
percoleting proundwater [similar to Besseft) and simply charactenzed
groundwater tributary to a stream as being tributary groundwater {al-
though not using that precise term). The plaintifl was a senior appro-
priator fromn Lone Tree Creek with an 1886 priority 1% The
defendants in 1888 sank a well near the bank of the creek, and the
well-pumping allegedly reduced the Now of the creek. The trial court
instructed the jury to follow the absolute owrnership rule: “As a matter
of law, that water that percolates through the soil, without an evident
and well-kngwn channel, is regarded as a part of the land, and belongs
to the water owner thoreof . . | ®186 The trial court also gave the jury a
subflow instruction “that digging wells ¢lose te a stream, 2o that the
waters of the stream necessarily percolzte into such wells, thus dimin-
ishing the water previously appropriated, is but doing indirectly what
the law forbids being done directly, and will not be allowed "L&7
Clearly, the case was argucd at a sophisticated level {or at least an
imzginative gne) regarding groundwater legal doctrine. Despite the
subflow tnstruction, the jury nonethelese found for the defendants,
concluding that the defendants’ well-pumping did not diminish the
flow of the ereek.

The court of appeals, after reciting the absolute ownership instrue-
tion, rontinued:

W probalaly wale bo way that it i3 a matker of ne ooment whether water
maches a cottain peint by percelation through the sail, by a subberranean
channel, ar by an ebvious surface channel. 1€ by any of these ruiuml methods
il renches the poet, and s there appreprated o aecordance with law, the
pppmprter hia a property in it which cannol be divested by the wrongaiul
diverston By anether, nor can Lhere be any aubstential diminutior. T hold
otherwise would be 1o roncede w superier lee.. wpstroam or headwatbee] awre-
ers of land the rght o all soucees of aupply that go w eczate a olream, regard-
Jessx ooF the miphts of thost who previousaly acquiesd the right to the use of the
wirter o the stream balow 1H%

The court ruled that the abaplete awnership imeteuction was harmless
in view of the jury inding that the defendants’ well-pumping did not
harm the plaintiff. ‘The court of appeals did approve ihe subflow in-

164. Glennon & Maddock, Srevam fdguifer Miterastiona, aupra note 7, § 22003
{providing A useful reviow of the tributary groundweter polcies i most wisstern
glatea).

164. 33 F. 260 1Colo. C1. App. 1R2E).

165, I oy 2840

166. fof oy 281

167. 1o =1 Z31.

1G3. {d. at 282,
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struction as a clear statement of “all the law of the case.” The ¢ourt
then described a fhokinsor stream:
SBtreams of the charcler descnbed o thae cemplaine are frequent theowgh-

ot the entire arid portion of the continent, and eheir existence and pecaliari-

ties cannpt be jgnered, being well-defined eurface streams with welldelined

channels, for long dietances, then, for miles, sunken, until uniting with an-

ather stream, but having, wesirephucally, all the physecl chasuiensties of 3

streacn,—a bed, banks, valley, ete., at cowes of hiph water, being, ita enlire

leagth, a running surkace stream, and, in low water, ar drouphts, running

short distances, standing in pools, sinking inte pravel or loose meterial in its

bed. percolating throogh or poering wader it, and reappraring at seme print

below, but still delivering ok differynt poiots & greates er loss solwmee of watber,

—sprrietimies ot the sorface, somelooes moch below. I not oscednacy bo

Ingally defime warer courses having thene pecwliar chavacteriatice. They are,

as canduits of water, such esurce of aupply as to furmish an appropriator a

Tegal begis for the appropnuuion of the avlable water, 1n the case of 2 con.

mng serfoge stream vhe questeno F apprepoatien oaf sy solulion; bul oo

s am o dunhen atrefom, pavlicolarly a2 a poine whers the waler is an indefinite

distance below the surface 163
The court's description of what would ater be referted ta a5 tributary
rroundwzter complelely disregarded the legal catepories of ground-
water 85 percclating, underflow or underground stream, anticipating
the widezpread criticiam of thoze artificial categomes, The description
of Dickingon sunken streams pointed to a circumstance that would
confaund many western courts regacding whether the groundwater of
such sunken streams should be vansidered part of a definite vnder-
ground stream, pr whether the groundwaler should coosutule the
subflow or underflow of @ surfaee stream. 1™ Bot the court admirably
awept theze complications aside in treating the groundwater as tribuy-
tary to a surface stream, or tributary groundwater. [n tima, the con-
copt of tributary proundwater would become the loundation for
Colorade proundwater law., While the couet cited no begal precedents,
it certeinly created an impoertant ane.

In the 1902 decision of Medano Ditch Co. v. Adame 171 Lhe Calo-
rade Supreme Court dealt with a bured stream channel, 8 fmrly com-
mon phenomenon in the West, Buried streams are streams that were
proscent in prefustorice times and were then covercd by other geologic
materials when the glaciers advaneed and then reireated. The baried
slream channel in this case was probably of more reeont origing, having
Leen caovered by vand dunes. In Medono, the issue was whether two
vrocks were eonnectad by a buried stream and whether the boried
skream was an underground waeterconrse. The defendant had appro-
priated water from the upper branch, and would be juniar to the plain-
tiflf on the lower branch if the upper and lower branches were

160, Ld. ot 2832

1T0. Id. The court is also enitical of the plaintii¥s factual caze, implying that i the
pliintill bod done g bevter job ot toal, the plaintiff waeuld have won, fd.

1T GE P a3 (Ol 194127,

HeinOnline -- 83 Neb. L. Rev. 575 2004-2005



el " NEBRASKA LAW REVIEW [Wol. 83:541

connected by the buried river channel. ARer considerable discuseion
of the evidence, the court ruled that the buried river channel did exist,
that it was a watercourse and not percolating proundwater, and that
the defendant was subject to the plaintiffs senior priority. 272

In the 1905 decision in La Jara Creamery & Livestock Assh w
Hanien1T the Colorade Supreme Court ruled that subsurface irriga-
tion return Mows percolating to the stream were tributary te the
stream and subject to the rights of senior appropriators. The court
noted the existence of Dickinzon streams in Colerado, stating: Tt iz a
well-known fact that seme streams in this state, after running for less
or greater distances on the surface, sink, and by a well-defined subtor-
rencan channel flow for 2 number of miles, and then come ta the sur-
face apain."174

A 1838 Utah Suprcme Court decision recognizing the tributary
groundwater doctrine gives perhaps the beat judicial description of
how trbutary groundwater feeds streamflow, one that applies to Ne-
braska as well as to Utah:

Rains ond snows falling on this entin: vasl arca siok ioto the sofl and find
their way by surfuen or underground flow ar percolation theouwgh the sloping
strabn down te the cenlral channel. Thic entire sheet of water, or water Lkl
condlilubes the river and il never ceasce te be such i its contripeud motion
towards the channel. Any appropeator of wplee from the central chancoel is
entitled Lo rely and depend wpeaen all the sovrees whicl Tesd the mRin arream
sbyv his own diversion ponl, clear bask ta the Farthest limits of the
wibeeahed 473
Colorado law goes the farthesl of any appraopniation state in recog-
nizing that the doctrine of priority may be inequitable if agidly ap-
plied 1o surfare watcr-groandwater conflicts 174 In Calorado,
tributary proundwater is regulated as part of the surface water sup-
ply, Colorado taw has adepted several features to accommodate junior
groundwater users. Surface water users are permitted to transfer
their priority date to a well, in effect substiluting a more reliable
groundwater supply for a less dependable surface water supply and
still retaining their earvlier priority date?  ln addition, junior
groundwater users arc pecmitted to provide substitute water to senior
surface water users to compensate ler stream depletion by ground-
water withdrawals, Finally, Junior groundwater users are not re-
quired to stop withdrawing groundwater that depletes streamflow if

172, 7e. at 43334, The Colorada Supreme Cowrt Louk fnarrower approach o ground-
wiAleT than did ithe Colpeuln Court of’ Appeals i MeCleflan.

11 BA P 6dd, 845 (Cola. 1H04),

174, Fo ak Ba%.

175. Hichlands Irrigation Ce. v, Wegtvtow lmgaliom Co., 80 P24 458, 466 [Uiah
15HE

176, Harrison & Sandsteom, supqz tiote 101, Hillhoose, sepra noete 39, MacBonnell,
spre nate 1110

177, ERillhouse, avpne note 34, at 70703,
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the increage in streamflow will not occur scon enough to benefit Lthe
senior surface water appropriator. 178 But the junior tributary well
should be required to provide the substitute water to the semior sur-
face appropriator; otherwise, in the long run, the stream depletions
wauld increase, 179

New Mexico has developed an interesting strategy for dealing with
the stream depletion effects of tributary wetls. The first case is the
fainous Templeton decizlon, '™ The plaintiff sought to obtain a permit
tos drill an irrigation well into a basin that had been closed to further
wells and transfer his surface appropriation priarity date to the well,
in effect changing his point of diversion from the stream to the well.
The well would be withdrawing tributary groundwater, the with-
drawal of which had reduced streamflows. Une witness testifted that
tributary wells first intercepted tributary groundwater, lowenng the
waler table and reducing streamflows. Ultimately the wells began in-
ducing recharge. The stream had been transformed from o gaining
gtream inte a loging stream, and the plaintiff elected to switch to
eroundwater instead of attempting Lo secure priority adminstration
of the tributzry wellz (the result of which would have been yncertain
at best). The State Engincer denied the well application, but was re-
verzed by the distriet eourt. The New Mexive Supreme Court affirmed
the digtrict court and allewed the change in the point of diversion, '#

The rext case demonatrates the utility of allowing uses to shilt be.
rween surface water nghts and groundwater rights, In City of Albe-
guergue v, Reyrofds, 122 the city sought to appropriate tributary
groundwater, State Engineer studies indicated that, over seventy-five
years, half the water withdrawn would come from the river.'# The
State Engineer required the city to purchase and retire suficient sur-
face appropriations to compensate for the stream depletion effect of its
wells, If this type of system could be imposed prospectively before an
overwhelming rnumber of tributary wells are installed, this system
would limit the development of tributary wells (because it would in-
crease their costh, and would significantly pratect surface water users
from the depletion eflects of the tributary wells 154 To impose such &

A - -

178, fof. ae TOEF).

179, Hee Glennon & Maulldack, Streant/ Aguifer fateractions, supra nopte 7.5 2203[3].

130, Templeton +. Pecos Yalley Artesion Conservancy Dist, 232 P2D 465 (MM L1368)
Regarding Tetaploton, s Taptock, yupee note 5, § 62300 Eils, supre note 11, at
474=T5: and Glennon & Maddeck, Stream / Aguefier Mneeracrions, suprs pote T
& 22 0U|6Y {proida:g a cratical viewpoint).

181 Templeton, 332 Po2d at AB0-74.

182 Qv of Albuguorque v, Hewoelds, 379 P26 T3 0N 8L 1862

1R3. Id. at 78 It is nat clear whether this amount weold have included induged
rechurge, nndfar the intereeption of tributery proundwater flow to the nvdr, butal
prnl:mh]:,r mielouded both.

1h4. Fol. The dogree of proteciien alfomled, hewever, weuld dopend wpon the senierity
af the retired appreprintions. 16 they wene relatively junioe nod did not ropresenst
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zystem after signtficant tributary well development has cecorred and
signifteant tributary groundwatar depletions are making their way to
the stream, the cost of bringing the surface and tnibutary proundwater
gystem into Balance might be too high—the replacement costs for jun-
ior tributary well owners, for example, might be gallon-per-galion. {r-
rigatars are not dependably deep-pocket defendants, s following the
Fempleton approach might in effect require irAgaters to akandon their
Lributary wells rather than to compensate the stream for their deple-
tion effect, Nenctheless, Tempfeton and Albuguergiee v, Beynolds il-
lustrate how the foreed retirement of surface appropriatians by junior
tributary groundwater appropriators may be one way te balance com-
pebing surface water and groundwater righils. However, a3 Professor
ilennon points out, allowing tributisary groundwater appropriators to
buy their way out of their stream depletion effect could dey up the
stream {or turn a gaining stream into & losing stream, as per Temple-
¢ ) iF bributary groundwater withdrawais are not Yimited, 15 To pro-
tect streamllows, as opposed o simply protecting sentor surface
appropriations, stream depletions ¢ansed by tnbutary wells must be
reduced.

E. Texus and Absolute Ownership

Texas is the only weslern state that still followa absolute owner-
ship. The abselute ownership rule was adopted by the Texas Supreme
Court in the 1904 decision of Houston & Texas Central Reilway Co. v,
List V88 The defendant railread installed a well with 1 steam engine-
pewered pump and dried up the plaintiif's shailower domestic well.
The trial court held for the defendant andd the court of appeals re-
versed. The supreine court reversed again, citing two reasons for its
BTN

(11 Becaosy bhe existence, orfigine movement and course of such waters, and

the cawsea which govern and dirsc Ltheie movements, are sp seeret, cocult and

concesled that an altempt te admisisber any sl of Jopal males in respect to

thurm would be invelved in hopeless uneerrainey, aond waeold Lhezelens: T4 princ-
ticilly impassible. (2 Beowose any such rocognition of correlative rights
wadld inlerfers to Che opberal detroment of the commonwealth, with drain-

e of sgricelture, mining, the constructon of laphways and railroads. with

sanitory rogulationa, building, and the meaeral prsccess of mpmeement in

works ril embllishment and atility, 187

s stable water supply, they would be cheaper ta pu el howivie, apprreprtors
aenior b the retined oppreprintions would experience sopse interference. 1F Eha
nights purchased were seior, then ne remaining swrface appropriaters wauld be
harmed, bue 1the coal of the retired appapoialiees weald e higher.

183, Ulennon & baddeck, Streurn S Agutfer fnfrrartions, supra nute 7, ab 2459,

THE. 8] S W 279 (Tex. |HM), reryy Easl v, Hooatoo & Texas Cent BH Coo, 77 5%
€46 [Tex, Civ, App. 1902,

IA7. 81 3W. at ZEL fquoting Frazier v. Brown, 12 Ohis Se. 294, 311 (1881)%
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The coort acknowledged the reasonable use precedents of Basseit,
Smith, and Forbel!, but was nat persuaded by them, 1% Texas courts
have appited surface water law to subflow, however 242 The absolute
ownership doctrine was recently afirmed and the tributary ground-
water doctrine again rejected in Henis v, Kickapoo Land Co. 190 Inter-
estingly, Texas has administratively designated the Edwards Aquifer
aa an underground stream to deal with endangered species issues not
unlike those lacing Nebraska on the Platte. 121

F. Conclusions

While judicvial or statutory recognition of the tributary ground-
water doctrine is necessary, it iz only the frst step. Mere recognition
of the doctrine withgut sufficient accompanying management pohicies
tp limit tributary groundwater development or to curtail tributary
sroundwater use will not protect streamflows or the water rights they
aupport. Howover, without recogmizing the tributary groundwater
dactrine and making thase pumping tributary groundwater subject to
regulation, tributary proundwater-pumping will continue to deplete
the base flow of streams, turning gaining streams inbo losing streams
and perennial streams into intermiltent streams, Raising the cost of
tributary groundwater development by requiring the purchase and re-
tirement of the quantity of streamflow depletion that the tributary
well penerates shonld slow streamflow depletion. But reducing tribu-
tary well-pumping would ultimately be needed to maintain
streamflows.

V1. THE EMERGING NEBRASKA LAW OF
TRIBUTARY GROUNDWATER

Relatively abundant groundwater supplies available in Lhe state
have made Nebraskans complacent regarding tributary groundwater
issues. However, cxternal events, ingluding Platte River federal en-
dangered species requirements and Republican REiver Bazin Compact
litigation, are foreing Mebraska water pelicy makers to acknowledge
and begin dealing with tributary groundwater, Hecent legislation will
allow the State to implement policies to minimally protect streamflow
by reducing tributary well-pumping. The pending Spear 7' Rench liti-
gationi22 between competing surface water and groundwater irriga-
tars in Pumpkin Creek in the North Platte River basin will alse foree

L85, Bl 5. at 2a1-83,

1%, 2 Hoemoinysd BT oal., sepro nobe 88t 741244,

190, 791 S.W.2d 225 (Tex, App. 13500 See alio Behrean & Dora, supra mote 359 doma-
Iyeing the casal.

131, See TanLk, supng noke 5, § 4135 nn.12-20 and acomagunying test.

192 See nodey 25259 ifru and accempanyving bt sec eelvo Briof for Appellant at 1-2.
S T Ranch v, Knaub (MNe, A-00-0040789).
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the Nebroska Supreme Court Lo reconsider its 1968 Metropaliten Ll
tties Dhstricd (MO decision!®™ that hydrologically interrelated ser-
face water and groundwater supplies need not be legally interrelated,

A. Reaszonshle Uge

In its first major groundwater decision, the Nebraska Supreme
Court in the 1833 decision of Olsen o, City of Wollon!® adopted the
American rule of reascnable use. The major signibicance of thia case is
that the court did not adap! the absolute nwnership rule along with its
rojection of the Leibulary groundwater doctrine, The court did recog-
mize that the Todd Valley groundwater supply was hydrologically eon-
nected Lo the Flatte River. 195

The Ofson court's correlative rights dicta has perhaps been influen-
tial in the development of & eorrelative rights tilt within Nebraska's
groundwater manapement statutes, Priority is not a factor in the Ne-
braska CGrroundwater Management and Protection Art. Insteasd, all
greundwater irrigators are given an equal groundwater allocation to
use, regardlesa of their well's priority. 12¢ MNatural Resources Districts
{NEDs} may, under subsections 468-7334) and (5) of the Nebraska Re-
vised Statutes, vary proundwaler allocations for a limited number of
specified reasens, including different irrigation equipment. Priority is
introdueed s a possible regulatory factor by subsection 46-739(6)(kb)
only when NRDs are dealing with sueface water—proundwater dis-
putes, in that NRDs can differ groundwater regulations relating to
hydrologicaliy-connceted groundwater, based on & cut-off date estab-
lished by the NWRIDL. But, even here, section 46-TINEKD) does nat es-
tablish a well’s individual priority date as a basis for regulation:
instead the statute bavically allows NBRDs to exempt existing wells
frorn regulations dealing with hydrologicallyconnected groundwater,
and to apply those regulations only prospectively Lo new wells, There-
fore, section 46-T36)b] does not establizsh priotity in the traditional
sense of prior appropriation, but rather gives NRDs the authority to
make certain regulations prospective only instead of applying to, for
example, all groundwater wells, existing and future alike. For these

192 Mepteo. Tl Dise of Otmogha v Memitt Beoch Ce, 179 Neb, 783, 140 MN.OW.2d £26
{19651

134, 124 Meb. B0Z, 248 KW. 304 (1933]  Sec Hawszprrcen & Tmorsor, supra nata b,
wh 214-17; llarnzberger, supra ciote 7, sk 7350,

193 OMsoen, 124 Neb oat BIZ-13, 243 N.W_ at A0a.

196, Mew. Exv. Svar, §46G-T3X 1xka) (Cum. Supp. 20040, See alee A, David Asken
& Raymond J. SupsdIn, Grensd Warer Mining ond Wessers Wanr Rughrs Fans
The Nebroshe Experiree, 24 813 L, Bev, 607, 8252 (19T (proundwaber alle-
cated on basie of irrigated acves, nol on Lhe bagis of prier appropriatiant; Adken,
sapre nole 7, ob H6d—65 (Upper BEepublican MRETY groundwater allocations bascd
om irrigabid Aenis, not on appropriation).
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reasong, the fzon correlative rights dicta has had an important im-
pact on the evolution of Nebraska groundwater management statutes.

B. Rejection of the Subflow Doctrine? The MITD Decision

By implication, the American rule of reasonable use includes the
subflow doctrige.19?7 Even Texas, with its absolute ownership doc-
trine, follows the subflow doctrine 19 Howewver, in a complicated set-
ting, the Nebraska Supreme Court by implication rejected the subflow
doctrine in itz 1966 Metropofitan Ltdities Distriot (ML) decision 199
The first precedent for this case is the 1936 Osterman decisien2® ban-
ning transbasin diversions of surface water. This controversial deci-
sion was still & major factor in Nebraska water law and politics when
Omaha, in the 19603, attempied to secure leyislation to allow it to
pumyp Platte River subflow to Omaha 201 A statute rhat failed to in-
corporate underground stream, percolating groundwater, subflow, or
tributary groundwater language was adopted, and Omaha applied for
a municipal groundwater transfer permit under the Act202 The
Omaha Metropolitan Utilities District {*MUD") applied under sectign
46-638 for a permit for its proposced Plattsmouth wedlficld. MUD pro-
posed to construct thirty-seven wells on a 600-acré site approvimately
five miles upstream of the confluence of the Platte and Missouri Riv-
ers. MUD proposed to withdraw an average of forty med with a mavi.
mum of sixty mgd {(approximately ninety-three cubic feet per second
*cfa™)).28% The Nebraska Department of Water Resources {"DWRT 204
director found that at least cighty percent of the groundwater with-
drawn was induced recharge from the Platte, and the wellfield’s
pumping would lower stream(low by approximately 1.2 inches during

147, Hepanding Arizena sobflow law. see 3 HUToHIMS BT AL, siipra noke 3, ab 171-T2

198. Regarding Texay subflow law, see o, ab 742344,

193. Metro. Util, Thst of Gemaha v, Blerritt Beach Co,. 179 Neb, 783, 140 NAY.2d £24
(1356}

200, Oateeman v. Cent. Mebruska Publc Pover & Irvigation 1ist, 131 Kab. 306, 268
bW, 234 (19361 overrpferd by Latle Bloe Matural Hes. Dyt v Lower Platic N.
Maturnd Res, Dist, 206 Neb. 535, 294 MW 2d¢ 59% (1930). One major impact ol
Ostermen was to probect, ot least wwempoenrily, streamnflowe in ke Plute by
preventing additional sppropratiass for cut-of-basin usc. of David Aiken, Mew
Directions in Nebreska Wolrr Poleer, 66 New. L Rre. 8, 1920 (£937) For
& sharp criticiam of the decisien and an interesting account of its palitien] nilee-
muth, =t Jareetk C. Oeltpen, Richard 5. Harnaberger & Rulph 1. Fischer, fir-
terbusin Trongfers: Mebraska Len: nned Legerd, 51 Mep L. Rew, BT (19710

201, Mamwspenocer & Toowsts, supee note 5, at 208200 Asken, supro nobe 7, Gl
05155 Hamzbarper, Qelyen & Fiecher, pupra nnbe 2, at 210-33.

2. Mek Rev. GraT. § d6-638 (Cum. Supp. 2021

M1, Cubric feet par second (el ) is 0 paswre of water fow  One ofs eguala 4485 gpoe
igallons per manmic). Harwsaraone & Tuoksus, enpox aote 5, AL 7-6.

204. The TWWHR becarme the Mobraska Department of Matural Resources (DR on
SMorch 22, 2000, LB, 900, 96th Lag., 2 Ruep. Sesa., 2000 Web, Lows Sicadibied as
aended in scattered soctions of cheaplers 2 and 46 of fen. Bev, SraTl)
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the lowest recorded discharge (240 ¢fs on September 3, 1955) and con-
siderably less during perigds of normal flow, The director alse deter-
mined that the water withdrawn by MUD was grovndwater as per
seckion 46-635, and expreszly made no determination regarding
whether the proposed diversion was illegal under Gsferman. vt Oppo-
nents contended that the groundwater was subflow, and Omaha
wauld be illegally moving groundwater from the Platte basin to the
Fapio basin in violation of Osierman.

The Nebraske Supreme Court affirmed the DWR prant of the
MUD permit. After describing the proposed MUD wellfield the court
set forth the provisions of the Act 208 Significuntly, the court did not
pursue the issue of whether the waler Lo be withdrawn by MUD le-
gally constituied surface waler or groundwater, merely stating: "All of
the water will be pumped from the ground, a direct diversion of water
from: the river not being contemplated 207 The epurt discussed
whether ohjectors’ allegations of unconstitutionality could be initially
raised on appeal, concluding that they eouwld 205 However, given the
epurt's conclusion that MUD's proposed withdrawals would not inter-
frre with objectors’ groundwater levels or lake levels, objeetors lacked
standing te raise Lhe issue of unconstitutionality 208

The court finally reached the issue of transbasin diversion, consid-
ening “the right of |MLUB] to take water from the Platte River water-
shed outside of that watershed for ita municipal purposesf:| . . . We
think, because of the magnitude and importance of the guestion, and
the interest of the objectors az resident riparan landowners within
the FPlatte BRiver watershed, that this gquestion must be deter
mined. ™™ The court then reviewed the history of the development of
riparian and apprapriative rghts in Nebraska and the dillerant
courze taken with regard to proundwater management.211 After
deseribing the piscemeal enactment of grovndwater legislation, the
courl stated:

It will be observed that 2oty of the Legislaiune were Lthe mere beginoiogs i
the exerciee of poszible contead and eegelation of greund water. While the
rights of approprinlers to the wee of waer fFam favers and skrepmy have been
protected ovnr the vears, Aghts it the use of growad waker Iuave oot boen e

205, FHarnabeeger, Qelijen & Fisgher, sepra moke 2, st 222,

2 Metro, Ll D68, 179 Neb, st Ta85-91, 140 MW g a1 62932,

B0 e oab TEY, 140 MW 2d ac 530

SOE. Mol ae TOM) S2, 140 M WA AL BE2-33

209 M. oAb TH2-9, 140 NOWORD A 6355305, The court suggeaeed thal whle alpscten
contention Lhat the Act lacked appropeeaic ndministrative atandarda had great
meril. objectars could still procesd against MUD for damages voder the Act if
they could ulmate |y prove damage; therefare their lack of stanading did not com-
prowise Lheee eighes  fol, ot 796, 140 BW.2d BL 635,

210, fd. st TIE-97, 140 M.W.2d aL 635 (emphisis added). ote thet the conml cafived Lo
waker, et proundwater.

201 el ot TH7-49% 140 NW 2 at 635386
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teentined nor protecied, ner the public policy with refcrence Lo the uwe of dach

underpround witers legislatveiy declared. The difficulties in Administering

dual onllicting principles, and fixing the rghta of users thereunder, are read-

ily apparinl.242
In this statement, the courl acknowledged the difficulty inherent in
attempting to coordinate appropriative (and riparian) rights te use
surface water with ecommon law rights to use groundwater. The court
then stated that the constitutional declaration that the use of water
for domestic and irrigation purpases is a natural want applied both to
surface water and groundwaters. “Underground waters, whether they
be percolating waters or underground streams, are a part of the wa-
tera referred to in the Constitution as a natural want "% The court
continued with a stalement of its judicial policy regarding greund-
water use that seems to acknowledge the tributary graundwater
doctrine:

Such [undergreond] watars are as much » part of the hydrelogic cycle as the
floow of weaker in & civer of gtraim. 1o lroe that soch waters ome nol congen-
wated as in & river nor do ey move with the velonty of o Aver, bot they da
percalate throvgh undrrgrmund fermatione and have the pme souree and ter-
magilinn a5 suchce watst Dowing in a river, Underpround waters are a pert
af the souree of waeer supply to 8 griwang pepulation and an expanding ccon-
mny the same as the surfnoe walees Mowing in a live stream en the suefce of
the ground. Recause of the ever-inereasing demands for water contrul of an-
derground wuters s well a3 the fAow of Avers and slmams, it is becoming
mort important and extremely noeessary that engulacion and control of nll
suwroes of water supply be sitmncd. Wathoul any declaration of public paluwy
as ta the use of wndergropnd waters other than the constitutionu] duclasition
that they are o netueal wamt, we adhers to the rule that soch waters must be
reasunally nsed fr a bepeficial purpose without wasee. [t 19 axiematic that
witers which fow beyond the points of wse te the se8 ave lost and constiCube o
farm of waste, which is against publie policy 214

The court then terned to a consideration of groundwater nights, ac-
knowledging that Mebraska had adopted the rescenable uze rule,
which prohibited nonoverlying uzes (including transpurtation to dis-
tant landa) if other cverlying landowners were harmed therely. The
court then concluded that in this rase, where there was nd injury to
other overlving cwners, “no reason exiels for not permitting the use of
[undergroundl waters for a public and beneficial purpose which would
be ptherwise lost 215
The court then distinguizhed its holding from Osterran:

That rage invelved o diversion of the naturs] Nlew of the PRt Rover intoe the
watcrshisds of the Raepablican and Blue Kwvers. The taking of the water there

218, Fd oo TS, 140 NOW.Ed at 636,

213 Ll at TS 140 N.W.2d ut 836 irclernag ta Wer. CoreT. art. XV, & 43 This aee-
went is significant bechuse the caurt is acknowledging the phy=scul land pechaps
tega i differonies hebween faercokating grovadwelee ol wader i Ao underground
slrepm, 4., subflow,

214, Id. at TOR-E00, 140 N W 2d ac 636-37.

215, Id. at BOL 140 M W 2d al 537
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invelved woeld damege the rights of lawer npproprvsors on @ river alreaily
aver-appropriated. [n the instant case, [BTUM] i3 4 oparian lendawnee. Mo
waler is taken direcily from the river. There are oo appropriators or Fiparian
pwriers who wre injured by the teking between the well feld and the mouth of
ihe Platee Biver doce & melpa essat. - There is suthernty thatl one ook dam-
aped cannot raise the question of A diversion of groond witer bevond the wa-
tershed. Hut we chooze ta decide the guestven or e groond of reasoaable wse
and all the factors that cnter inte sueh a canaideration, including the reasana-
Bleresy oT & watershiad docersion, thus preserving the right of the Eepislature,
unimepaired, to detersrioe the palicy of the state ae o undergrouend waters o
the rights of persons in iheir use. Under Lkee mecend of thiy case aond Lhe appli-
cntions oF the declared law in this case, wo can fad ao basis for helding the
diveesion from the waell field to be untawful. Under the evidence in thia case
the transwaterhed diversion was rewsonable, for 3 public purpesc, naot
apainst public policy, and in the publiy inpeest, 216
The court adopted a balancing test and concluded essentially that be-
eruse ng one wouold be harmed by the diversion and the water would

atherwise be wasted, the interbasin transfer should be allowed.

Thes comrt did not address the issve of whether the proundwater
withdrawn was legally Platte River subflow, and thersfore surfoce
water, which legally would have been subject ta Gsterman, as objec.
tors urged. However the court was elearly mindful that the grownd-
water pumped was indoced recharge from the Platke Hiver, stating
that p-umping could be maintained anly hfteen da:,rﬁ. under ng flow con-
diticns 217 The court may have avoided the subflow issue in order to
avoid explicitly overruling Ostermar, which did not occur until Lirde
Blye {20 10 1934, However, the conrt did spend considerable offort in
discussing the transhasin diverszion itasue, and fromed the issue in
terms of harm to surface water and graundwater wsers in the Platte
River basin. The court also discussed water generally rather than
inaking artificial distinelions between surface water and ground-
water, and chided the legislature for failing to legally tie the two to-
pether. That the court discussed the issue in terms of interbasin
translers of surface water aa per Osfermar rather than az a honover-
I¥ing use of groundwater further indicates that the court was mandflul
that it was dealing with Platte River subflow rather than percolating
water. While some cammentators suggest that M and sectian 46-
635 by implication reject the subflow doetrine 212 the court does not
explicitly do so, and might in feet be persuaded to adopt the schflow
dactrine if’ it provided a reasonable methad of coordinating surface
watler angd groundwater rights in 3 commen source,

The dissent slated that the groundwater to be pumped by MUD
was subflow and therefore was subject to the Ostermon prohibition

216, ML ab BOL-0Z, 140 MW 24 at BET.

2170 M. at TRI, 140 MW AL e G40,

218, MWW Neb HAL, M4 NW24 L9E (1980).

219, Hurmsberger, Oeltjen & Fiecher. siupra oote 2, at 223-235.
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apainst transbasin diversion.Z2e If the Osterman prohibition of in-
terbasin surface water tranalfers had not been present, the MDY court
could have freely charasterized the groundwater &t tsaue as subflow.
However, apparently to aveid deahng with Osterman, the MUD court
characterized the groundwater at issue as groundwater and not as
subflow.

2, Mew Directions in Nebreska Water Policy

The transbasin diversion issue was mooted 1n 1880, when Cafer-
man was averruled in Litile Biuve Notural Besources fhairict v, Lower
Piatie North Noturel Resourees Diserice 221 Much of the MUD court’s
dizcussion of proundwaler rights can be distinguiehed as dicta, as the
court concluded the MULD well-pumping would neither harm the ap-
pellants' groundwater rights nor their surface water rights. Indeed,
MUD can be aeen as the court's supgestion that tts adherence to Crder-
man was weakening, and that it would prefer to outhorize a trans-
basin diversion of surfare water than ta have the water flow out of the
state unused. Clearly the MULD decision is no precedent to preclude
adopting the subflow doctrine, should a real conflict between surface
water users and groundwater users come before the court—a condi-
tion nat met in the MU case

Mare recently, the Nebraska Supreme Court has clearly signaled
itz willingness by adjodieate disputes betwaen competing surface
waker users and groundwater users. 222 Oentral Pletfe involved an ap-
plication for a Platte river instream flow appropriation by the Central
Platte NRED (“CPNRD") The instream flow application was opposed
by the state of Wyoming on scveral grounds. Une 1zsue raised by Wyg-
ming was that there was insufficient ztrcamflow in the Flatte for the
ingtream gpprepriation, becanse Y00 to 200 cubie feet per sccond of
flow was needed to recharge alluvial aquifers depleted by irrigators.
In essence, Wyoming contended that the 100 ta 200 ofs of streamflow
had already been appropriated by groundwater pumpers amnd there-
fore waoz not legally available for CENRDFs Instream approprialion.
To this novel arpument, the Nebraska Supreme Court responded:

To the extent that pround wazer will be withdrawn sn tho fatwne. this groumd
water remaine, al the presend. unapprepriated vwialor, [nopact DKL of ehis
OPLALEA, Wi ]'.m]d lhu: fnr [nlTE gkl bt al i maabredain Mo .ﬁpplitﬂtiﬂn. qurface
wigter wineh had nob been divered eoto the Platte River for 8 beneficial wee
conatituted unappropriated water. bt logically foMlows thot prmund water
which has not been removed also coogisbptes unﬂ]i;lﬂ:-[rriill-l.‘.lj wolee. W

22, Merre Ued. Pesr, 179 Neboopt BO4, 140 MW ab 63330 {Sponcer, J.,
discinilieg b,

221. 206 Neb. 5alh, 204 MWK LO8 (1930, Sce Aiken, supra note 200, nt 3455
222, Centrai Platte Natural Res. Dist, v, Wyoming. 245 Neb, 43%, 513 NW.2d 847
118341,
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thevelore hald that the director was nel obliged 10 nduce the histoee Cow

records ta acceunt for future ground wnter depletiong 2223
This statement suggests that proundwater may be appropriated simi-
lar to aurface water appropriation, a statement consistent with the
subflow doctrine. The court then went on o siate:

We nnee that the relative rights of thoze uaing ground water and thuse uling

surface weter are aften unclear, The cowrta con bgin to give sotlines and

ghape o these righty, Lot 4nly i 4 eade-bycase, piececnesl fashion, and anly

when those cghis are brought into direct conflict. Wyominga evidenco e

garding geouned wator depletisn dors not establish 8 direct condlick, i,

rather, an anticipated conflict, Thie enticipated conflict in beet czsolvid by the

palicy-based derision making process thot iy the province of our Lemslature.

In fert, the Legislabure hos meeeotly creabed A systen wheeehy poblic water

gupplicri-—=mumcipalities, water districes, irrigation districts, and Lhe like—

cim apply fe appropeiation vights and thus sseure theie priotity, 224
The court continued: “It is the Legislature, and nat the courts, which
can paint & watcr rights picture with broad strokes and bold colors. It
iz to the Legiglature that Wyoming must direct its argument regard-
ing future groundwater depletion 228 The Central Platte court clearly
stated that it would establish legal rules to deal with direct conflicts
between surface water and groundwater wsers, if there are no gov-
erning statutes, The court's statement suggests that it would at least
be willing to conasider applying appropriation concepts—such as the
subflow doetrine and priority—in resclving such conflicts.

I}, External Pressures

While the Nebraska Supreme Court was edging toward adopting
the subflow dacirine, external forcea were moving Nebraska water of-
hcials and legisiators loward implementing at least a limited version
of the tributary provwndwater dactrine if not complately cmbracing the
doctrine itself. The first major push came from the power relicensing
of Kingsley Dam (Lake McConauphy! on the Platte River, the second
camec in the Kansas v Mebroska litigation regarding the Hepublican
River Compact 228

£23. Fdf. at 451, 513 N.W 2d ut 257,

234 fd a3t 451, 5131 N WM at 85788 The couce cefecred ta indoced recharge appro-
priotien statutes. Soe 1993 Neb, Laws 301, Wep, Rev, Stat §% 46-233, -2345,
SB01-04 {Reiszus 1898 & Cum. Sapp. 24N

295, Cenfrad Platle, 245 Neb. at 45162, 313 N W 24 sl RH8.

229G, Earlior water conflicts mpacling Mebratla that invalyed tributary groundwaler
i the Keeser o Coloreds iSgation over the Arkaness Maver compued, ed 1he
Nebmshe oo Weanting litipation over the Morth Flatle River deeeee. Bnparding
the Arkanyas Hiver litsgntion, see Glennan & Maddock, Steeem FAguifer Thterac-
feons. pupre pote 7, mb 22-83 to -68; regading the North Pistie Hiver litigation,
s ol at 2269 w6 -T1. The Glennon and Maddack mrtacle wise briefly mortiens
the pending Hepublican River litigation and the Platle Ricer endangersd speeies
iesuea. Regarding the Kopublicns River, s cof. at 22-68 ta -69, 22-71 o -T2 re-
parcling Flobie River encdangered species imaoes, see id. at 22-74 te -Ta
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The Platte River endanpgered specics issues began to surface in the
exrly 19803 when the Central Nebraska Puhblic Power & Irripation
District ("CNPPID") and the Nebraska Public Power District
{“NFPD™! began the process of obtaining another fifty-vear federal hy-
dropower license from the Federal Energy Regulatory Commission
¢“FERCT).227 Project relicensing activities achreved a multistate di-
mension, and the Platte River Cooperative Apresment was signed by
Webraska, Wyoming, Colorads, and the federal government oo July 1,
1987 228 1Inder the apreement, the states pledge, among other things,
to provide additional water for endangered species habitat protece
tipn. 228 A substantial portion of that water will come throngh
purchasing or learing warer from Platte valley irmgators io Nebraska,
oblipating Nebraska to develop the water marketing policies it lacked,
Legislative Bill 962 (“LB 962), enacted in 2004, does provide new
water marketing authoritiea.®*0 The other major requirement from
the Cooperative Apreement is the “ne new depletionz” requircment.
Any water use initiated after Jaly 1, 1897, is, in effect, juniar to the
Cooperative Agreement’s endanpered speries water requirements 231
This inelades wells (e, tributary wells) as well as stream diversions,
So, the Cooperative Apresement requires the State of Nebraska to be-
gin momtonng tributary proundwater withdrawala junior to the Coop-
erative Apreement and repulating those withdrawala to prevent
interference with habitat Mows. If Mebraska docs not mect itz obliga-
tions under the Cooperative Agreement, the State risks making all
Flatte River water nses subject to endangered species streamflow re-
quirements, nat just those junior to the Cooperative Agreement. Co-
pperative Agreement fallure also jecpardizes the operating ligenses for
Kinpsley, which in turn could jecpardize Platte Valley imgation and
power praduction.

The Nebraska Unicameral has responded 232 Natoral Hesounrces
Digtriets ("NRDS™), whe heve hroad proundwater managemont respon-
sibilities uwnder Nebraska pronndwater law 233 in 19098 werg author-
ized under Legistative BEill 108 (“LE 1087) to regulate (in effect)
tributary wells in order to protect streamflow, @44 Even more dramati-

2127, Ser generally . David Aiken, Badancsg Endergered Spocees FProdecnion e Trel
gafton Watrr Seghrs: The Plertr Booer Covpaereesior Ageresmunee, 3 GREAT Plaiss
BlaT. R J. 118, 13735 (1705

Y25, Id et 14246,

229, Jd oL 146-47.

230, MNen. Heyv. Brar. §& 46-290 1o 20405 {Cuae. Svgape. 2004

231, Adlen, suprm nole 227, At 14748

232 fd sl 15657

233 See Adken, snpee nede VoAb BEO G

234, Mer. Bev. S7am. § A6-T40 [(Cuwerr. Swppe. 20040, foemeely cowlified &t ol 4§ 46-656.26.
Mebraska atatules do not define the terro “hydrologically connected pround
water.” See o, 4 465-706  Elowewver, it is clesr from the stututs that the torm has
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cally, the Nebraska Department of Natural Resources [“DNR™ uader
the 1998 act was autherized to regulate proundwater development
and use interfering with streamflow in viclation of interstate com-
parts, decrees or agreements if NHDs had not acted or their actions
werg inadequate 925 The LB 108 authority has been expanded by LB
952, which authonizes the DNR to desipnate niver basins as either
fully apprepriated or cverappropriated.238 Basin designation estab-
lishes an immediate halt on well-dnlling and new appropriations. 237
The DN R, in cooperation with Lhe affected NEDs, will develop an inte-
grated management plan ("IMP") to insure complianse with interstate
decrees, compacts or spreemcnts. 238 A management objective for
averappropriated basing or sub-basins will be to clese any water sup-
ply gap.24% Plang will be itnplemented in ten-year increments 24+ Be-
ginning on January 1, 2006, the DNE will annually survrey remaining
basity, including the basin’s *hydrologpicaliy connected” proundwater,
tn determine whether the basin should e designated as fully
Appropriated 241

The IMP repulatory authorities are basically carried over from the
1993 law. 1MPs may raly on a number of voluntary measures as well
as the surface water and proundwater regulatory controls authorized
by the 1998 inteprated water management atatutes, Ameng the ae-
thorized groundwater controls are grocndwater allocations {e.g,, with-
drawal limits), pumping rotation, reducing irrigated acres, and
incontive programs {eg., paying farmers not to irmigate} 292 Surface
water controls include reasonable conservation practices and other
renspnable resteictionz 249 II NRDs and the DNR disagree regarding
IMP requirements, the dispute will be submitted to an Interrelated
Water Review Board appointed by the Governor for resolution. 224 [T
NAD: decline to regulate groundwater users, the DNR can do so, in-
stegd, if approved by the Interrelated Water Review Board 245 These

fur all praclical purposes the same meaning ss tributary prowedwsiter. For back-
grslnd an LH 108, see Mossman, supne note 111

235, MNEr. Rey. StaT. 58 46686 50— 51 (Reissue 1998 & Cum. Supq. 2002), repealed by
2 Meb, Laws 36, 4 1149,

2368, fo. § 96-T13 (Cum. Supp. 20041
237, fd 5 46-T14A.

SRR S & AB-T1M3HbY, NI

230 S EAB-TINiauduwl.

Zafe, fof. 5 AB-T1haxdHibil

Tdl. Mol §46-T1FH 1 Ma)

e fo 5§ 46-TIA0EY, T30

a3, fd 5k A6-T1602N, -T16.

M4, fd 546 TIH2

245, Mol § AR T18HA).
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authorities will also be utilized by the DNR in implementing the set-
tlement of the Republican River Compact litipation, 248

It may be helpful to briefly sketch how the NRDs and the DNR
may use the LE 862 IMP autherities to deal Eepublican and Platie
River tributary groundwater issues. For the Republican, let us briefly
compare the general case for interstate water rights administration?4?
with and without tributary well-pumping. In the simple surface-
water-only case (no tributary groundwater pumping), when the down-
stream state is not getking its full supply of water, it natifies the up-
stream state and (ideally] junior appropriators in the vpstream state
are subject to prnionty admimistration (.., administratively ordered to
atop diverting streamflow) until the downstream state 158 recelving its
full allpcation. Unless the water users in the downsztream state arc
hundreds of miles from the jonior surface appropriators in the up-
slream state, issuing clasing orders o the junior appropriators will
result in a water supply improvement to the downstream state in a
timely fashion, nseally 1o a few duys or leas 24

Tributary groundwater pumping complicates this simple system.
First, the streamflow depletions are nat obyinus, as they oecur under-
ground: there is bess water in the steeam but there 15 no surface diver-
sign: indigating where the missing water has gone, Second, there is a
time lag that may stretch to decades between tributary vwell-pumping
and the resulting streamflow depletion ¥4 So, subjecting jumior tribu-
tary wells to priority adminiziration will not result in & timely in-
crease in streamflow to the downstroam state, unless all the tributary
wells are subflow walls. Clusing down Junigr sphMow wells i Iikel:,.r to
inerease stresmllow in a2 matter of days or weeks, However, closing
tributary wells may not increase streamlows for months, years or de-
cades. 5o, the states must estimate in advance the annual guantity

246, Tha |i|:ii-::|l.i.|:-n wonw setklisd Thscombaer ¥R, G0HEE. Tnlformplion n,'gurd.ing tha: gerehe
menl 15 avalable sl ehe DMNRB owebaite, kebpobbiester o stote o wslega bl -
gasva. himl (last wvimiled June 28, 2004} Information repacding LE 062
implementation 5 oavailable At hitpoitwww.dor state.ne usfwatertaskioroes
wakerbeslefyres himl lasl vesbed June 28, 204040

2aT. Far aunplicicy's aake we will eansider anly seeggiation witer vses, which would
constitube #oll syver ninety percent of Hepublican and Platbe basin water con-
sumptive uscs  The “general case” is specified hera for simplicity and 1o avaid &
dietailed ergary it how 1the Bopublicin Hever Compict bos Ben sl monistered
in the past and will he adoaciatoned o ehe Totose ooder ehoe compaet Litigalinn
seitlrmenl—a very interesting vepac that ie well beyond the scope of this Article
{bud which ments its own separate examination), See Asron M Fopelks, Nate,
The Repafdromn Rowr Dispate: An Aralyses af the Pourties' Campact faterpretetion
crbd Frevad Heteleroeed Skipuintenr, B3 NEr. L. Rev. 596 (204015,

248, ln Hade or rel Cory v Cordiran, 138 Meb, 163, ET1-TE, 202 W.W. 255 245 {19400
thir Mebeaskw Supreme Court noted that water flowed down the Flatte River at
Aapp i nntely bwenty v aeles per day.

249, For & khelplul discusaion of the Ly bebween tebutary geoundyaler waitlideawal
ond the resulting reduction in steeamflow, see Grant, supro note 12, at T4-E0
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that tributary well withdrawsis deplete streamflow intoe the down-
stream state that the downstream state was entitled to, and in what
month and ycar those depletions oceur, so that the upstream state
knows how much water it must replace and when those replacements
must occur to make the downstream state whole.

How could Nebraska use the LB 862 authorities to deal with this
gituation? In the short term, the DNER could purchase senior surface
approepriations in Nebraska to reduce Nebraska surface water use in
order to increase streamflows inte Kansas, The DNR and MRDs
might alsc consider ordering reduced pumping from subflow wells to
increase streamflows inte Kangas., In the longer term, significant re-
ductions in tributary groundwater pumping should someday stahilize
and perhaps oven reduce aubsequent streamflow depletions. Purchas-
ing and retiring groundwater ireyration rights may ultimately be re-
quired in order te reduce tributary gronndwater withdrawals
aufficiently to control streamflow depletion efects. In the futurse, the
DMNR may purchase storage appropriations from Nebraska irmigators
in wet yeary and save the water to meet Kansas water delivery re-
quirements in dry years. Nebraska may need to negotiate purchases
of water rights in Kansas where there is insuflicient Republican River
surface water available from Nebraska irmpators to meet Kansas
water delivery requirements. Many of these alternatives are likely to
La resisted by groundwater irrigaters, and the DNR may need to re-
sort to seetion 46-719 to rosolve paliey disputes between NRDs and the
NHR.

LB 9625 implementation on the Platte will be shightly different.
Here there are twa peneral water management abjestives: (1) to pro-
vide replacement water for streamflow depletivn resulting from posi-
Cooperative Agreement wells and (2] to increase streamflows to im-
prove cndangered species habitat. Streamfow depletion from tribu-
tary wells will need to be guantified, and surface water nghts
purchased to compenaate for the depletion ameount that harms endan-
gered species. Additianal surface water rights may be purchased (or
leased) to provide additional water for endangered speacies flows. The
avatlability of large quantities of stored water i Lake MeConaughy
provides greater flexibility on the Platte than pn the Hepuhlican,
where water storage is signifcantly less,

LE 982 treats surface water and groundwater rights differentiy.
Section 46.T18 anthorizes the [INE to impose conservation reguire-
ments on surface water appropriators in an [IMF. Section 46-732 1MP
groundwater controls include allocation, pumping rotation, irrigated
acre reduetien, and best management practices. The surface water ir-
rigalion conservation requirements are probably camparable te the
groundwater best management practices, where the sane erops are
grovwn but less irmgation water is used. However the pumping rota-

HeinOnline -- 83 Neb. L. Rev. 590 2004-2005



2004] COMMON LAW OF TRIBUTARY GROUNDWATER 581

tion and irrigated acre reduction authorities for proundwater irmga-
tors have no explicit surface water parallel. This may reflect the more
flexible and less defined nature of a Nebraska graundwater right. It
may aiso reflect the hydrologic fact that during dry perinds, streams
carry less water and surface water irrigation 18 reduced through pricr-
ity admihistration: junior appropriators are iasued closing orders for
the beneht of senior appropriators, and those junior appropriators be-
come dryland larmers [nnless they have irvigation wells, as many of
them dol. Buot in these same periods, groundwater irrigators simply
purmp more water to compensate for the reduced precipitation. [n the
short term, there is no natoral check on groundwater irrigation in the
same way that reduced streamflows on fully eppropriated streams
provide a natural check on surface water irrigation 250

One unresolved policy issee is whether those irrigating with tmbua-
Lary wells should be individoally financially responsible for providing
replacement water to offset the steeamflow depletion attribatable to
their tributary well. The individual irrigaeer responsibility approach
is followed in Colorado?s! bt is not required by LB 9682, The costs of
replacing streamflow lost to tributary well-pumping in the Republican
and Platte basing has not been formally estimated, but doubtless will
eosk mulliens of dollars in tioe. At zome point, an increasingly urban
Lipicameral may decide that teibutary groundwater pumpers, rather
than Nebrasks taxpayers at larpe, should bear some or all of those
Coaks,

LE 952 ig a leng-overdue step forward, authorizing the DINE to
take whatever steps are nocezsary to comply with the Platte River Co-
vperative Agreement and the Republican River compact litigation set-
Hement. While LB 362 skaps short of establishing an explicit
tributary groundwater system, it dees so implicitly in basins desig-
nated as overappropriated. Wydrologically conneected proundwater
withdrawals may be reduced, oew well-drilling stopped, and surlace
water rights retired. Certainly the DNR and INRDs have a wide range
of management alternatives to achicve a more sustainable water sys-
tem in overappropriated basins.

E. Spear T Litigation

On February 26, 2003, the Spear T Ranch filed a complaint against
upstream tribotary proundwater ivrigators alleging that the defend-
ants were depleting the flow of Pumpkin Creek, of which the plaintiff
wat an appraprialar 252 The district caort dismissed the complaint,

200, B the diseossion of Hudien L Dailey, qapra netes 15052 and the Accompany-
ing beut.

2531, For o discuszion of how the Colerady nepliocement waber system works, seo
M Tuennuell, yupra naoe 1100

202, Brief for Appellant ol 1-2, Epear T Rench v, Knoob (MNe. A-03-00HF 830,
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and the plaintifi appealed. The appeal woa arpued before the Ne-
braska Supreme Court on March 3, 2004 and reargued September 8,
2004. The court has yet to role on the case as of the time of this
publication.

The main is3ue before the court i whether the case, one of first
impression th Nebraska, can proceed to trial. I the defendants’ triba-
tary well-pumping interferez with the plambiffs sudace appropria-
tions, are the defendants liable? Given the court's observations on
gurfase water—rroundwater interrelationships in Cenéral Plapte, the
court clearly seems ready to adjudicate tributary groundwater dis-
putes, such as the one posed by Sprar T. At cne time, it might have
seemed quite a stretch te go from MUD's apparent rejection of the zub-
low dactrine to adopting the bributary pronndwzter doctrine. How-
ever, LB 962 rertainly makes that an easier judicial step to take, piven
the statuta's broad authorities for the DivE to prohibit the delling of
new tributary wells and NRD/DNE authoritics to regulate withdraw-
alz from exgsting tributary wells to protect stroamitow.

The Nebraska Supreme Courts Spear T riling could have
profound implications for implementation of LE 982, and the assori-
ated compiiance with the Republican River Compact Litigation settle-
ment and the Plette River Cooperative Agreement. For example, if
the eouet follows MUD in ignoring the hydealogie connection between
surface water and groundwater, tributeary groundwater pumpers {in-
cluding those pumping subflow wells) will then be able to argue that
their regulation under LB 862 for the beneht of protecting atreamflow
15 illegal. Simunlarly, if the court follows the Restatermen! (Second} of
Toriz approach of limiting judicial recognition of the hydrologic con-
nection to subflow 25%F non-subflow teibutary well pumpers again will
be able to arpue that their regulation by LB 962 to protect streamiflow
1% illegal. In effect, in order to bolster the constitutionality of LB 962
in the future, the MNebraska Supreme Court should embrace the tribu-
tary proundwater doctrnine. The court need not make the important
factual determination of where the dividing line beiween tribotary
and nontributary groundwater exists 284 a5 that beundary 15 hikely to

253 RrsraTemesT (Sxonan) o Toms § B8 1K (197408

264, Colarads statobes establisln when grooondwaiter 36 ol iabobary  groeopcsoater,
Mantribulary groundwater 18 groundwater (outaide of & designated geound water
basin—eee MacDonnpell, supra note 1111 that, when withdrasn, deea nol deplete
the flow of a nolurad stream within 1KY yenrg, “preolee thun ane-tenth of onc
preemienl of ERee nmmewzl rale of wethdrowal” Coneee Rev, STar, & 37000 10030111.5)
L2003 For example, & weell puicpiag 200 acre-feet per pear for 100 yoeaces 20 00K
acre-feet total) would be a tribwtary if it depleted streamllow more than 0.20
acre-fet per year within the 100 vears  This is the magl, expanswee definition of
l:ri]:luL."ir_l.-' {nr h}rdn,ﬂugiﬁdly-mnnl,:dc:l] Krny [T LUT T | T |il|:l|‘!]:.r Lhik the DNH,
when defining what eswiantutes hydmlogeally-connecled greondwacer, wall be
sipnidficantly lezg inclusive. On the Platte, NEUs and the DMK are using a “28¢
40" streamflow deplotion test,  [F bwanty-cight prroent off the water withdrawn
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fluctunte with study, additional information, and experienge, Bul
wells that have clearly contributed to current stream depletion should
at least be presumed to be tributary wells. Failing to adopt the tribu-
tary proundwater dectrine coold cast a significant constitutional
doubt upen regulation of hydrologically connected wells under LE 962,
something the court surely would wish to avoid, Rejecting the tribu-
tary groundwater doctrine does oot necessarily make LB 962 uncon-
stitutional, but it surely would strengthen the legal hand of
proundwater users resisting LE 962 proundwater coantrole gimed at
protecting streamiigw.

While the Nebraska Supreme Court will take judicial notice of the
podicies underlying LB 962, the statute does nol resolve the legal issue
posed in the Spear T caze. LB 962 dues not establish a framework for
resolving the individual competing claims of overlying owners and ze-
ntor surface appropriators. So, any judicial guidanee will oeed to be
inferred from general provisions of the statute,

LE 942 adopts the tribulary groundwater doctrine only to the min-
murmn extent necessary to bring Nebraska into legal comphance with
the state's interstate water obligations. LB 962 requires [MPz, the
joint NRD-DNE surface water and groundwater controls, as a mini-
roum (1) to assure compliance with interatate water obligations25s and
{2) to protect existing surface waters (az well as induced recharge
wells?56] from post-LB 962 hydrologically connected wells, 27 Thia
latwer provizion suggests that pre-LB 352 wells are aubject to repula-
tions Le protect surface water only to kthe oxtent necessary to bring
MWebrasks inta compliance with interstate waler obligations. This po-
sitien is buttressed by scction 46-715(4)d}~]. which requires that the
ultimate chjective of an IMP is to bring an overappropoiated basin into
fully appropriated status. Section 46-715(4)ct requires the IMF to
identify “the overall difference belween the current [overappropriated)
and fully appropriated levels of |water] development.” In other words,
Ll IMP must identify how much hasin water use most be reduced in
grder to move the bazin from being overappropriated to being fully

Trem 2owell that is pumped continueusly for forty years would otherwizse hove
reached the stream, the well is o tobutary well. Peraopal Communicolion witls
Mr. Steve Gnul, Supervisor, Planning & Assistance [Hv,, Meb. MNep't of Natural
Ras. LAng. 20, 2004 The 28040 test is less inchogive than the Colorado 0. 1F1043
sl aod may not be inclusive ennugh G establish a teuly sestainable palicy that
woutd protect streamflow from tobutary groundwater withdrewnls. Flowever,
the 3540 Lost represents o posd siart, upon which 4 mere inclusve standard can
b Buwsamd i ehe Eutore.

255 Mep. Rev, Srar. & 46-7 15000 (Cum. Supp. 20,

256. In Mobraska, public water supplivrs can ehiain surface waler appropriations for
induced rechurgy welta, fof. §§ 46-233, -235, -235.01- 04 {Hossue 1993 & Cum.
Supp. 200 Such wells ace essentially treated s surfacy waler diveraions.

AT, Id K 48-71500ckCuem. Supj. 2041ak

HeinOnline -- 83 Neb. L. Rev. 593 2004-2005



a4 '~ NEBRASKA LaW REVIEW [Vol, 83:541

appropriated. While the term “overappropriated” is not defined, 254 a
fully appropriated basin iz defined by 46-713(3) a5 follows:

A river baein, subbasing or rench sholl ke deemed fully apprepriabed of the
depariment |of Matural Rangurees) determines Lhat then-cumment uses of hy-
drolugicnlly cennected surface water amd growsd wiiter in the mver beain, sub.
laigsine o roiach caugs or will in the reasonably foresessible future cawse (A the
sucface water supply w b insufficient to auatain over the lung term the bene-
ficial ver waeful purposes fur whick existing natural fow of stocuge wpproprin:
tions were granted and the bineficiat or oseful purpeses for whaely, ae dhe Lime
ol approval, nny existing inatredm apprapriabion wns granted, (B the aleeann-

Marwe 10 b ansefficient Lo austain over the lang term bhe beneficial uses of wells
oiastructed in aguifers dependent en recharge leam the aver or siceam in-
valved, ar (e} feducton in the flow af o river or stream sofTicot Ly cage none
complignee by Webraska with an intersiatlc compact or desvew, gtk fooodl
sLate comiroet or agreenent, oF applicalle stete or federal laws [onaphagia
rchide] )
This fully appropristed definition reads like 2 good definition of an
overapprapriated basin, A fully approprialed basio would better seem
to be defined as ane where the wse of hydreologically-connected water
winild mot harm existing surface water rghts, or cause the surface
water supply to be sufficient ta satisty existing natural Now and star-
age appropriations. IF this were the case, then groundwater irtigatian
would be reduced through allecation, irrigated acreape reductions,
and water right buyouts; surface water irrigation would be reduced
throuph water conservation practices and water dght buyeuts. Under
these circumstances, a better argument could be made that LB 962 is
consistent with the tributary gronndwater theory.

But Lhis is ngt what LB 962 says, Thus, designation of fally appro-
priated basins can cap groundwater development by baoning new well
installation, but restoring surface waler supplies o sufficicncy in o
der to protect existing surface appropriations is not required by LB
962, The statute docs adopt the tributary groundwater doelrine anly
insofar as nocessary Lo meet interstate water obligations bul na fur-
ther. It is a shory step, however, from LB 962°s current provisions to a
fulure version that would identify, for example, how much tributary
groundwater withdrawals would need to boe reduced in order to satisfy
existing surface water rights, nat just on the Republican River in Kan-
sas but on Nebraska streams as well. While this i3 & step the Unicam-
eral has not taken, it is the obvious next logical step,

The Spear T court can usefully nudge the Unicameral in that sen-
sible direction by holding junior tributary groundwster nsers liable for
streamflow depletions harming soninr surface appropralors. Such a
holding would not necessarily require that all groundwater dispules
{such az well interference conllicts between neighboring wellz) be re-

€58, herapproprialedd basing are easenbinlly bagins where WHDs had establiala:d
wi|ldrilling moratoria in Pedponae B0 nlerstate water shhpations, g 5 48-
TEIAH)-Ib1.
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salved on the basis of prierity, and would not mean that junier tribu-
tary wells would be shut down in the largely fucile attempt to increase
streamflows during & single irripation season.2s* However, junior
tributary well owners should be liable for providing replacement
water Lo the senicr surface appropriater, which could even be in the
form of an irrigation well. Alternatively, the junior tributary well
owners coutd be liable in damages. Such a ruling would al last bring
Mebraska common law into confarmance with hydrologic reality, and
wiuld aceelerate the evolution of Mebraska groundwater pelicy to-
warnds pne that achieves a long-term balanee betwesen surface water
and groundwater use that protects streamflows and surface wataer
rights. The alternative is bo continue in the willlul ipnorance of hydro-
logic reality, and relegate the public rights and values in flowing
streams to whatever 15 left over when the irrigation wells hawve fin-
ished for the asason,

VII. CONCLUEION

As Justice Oliver Wendell Holmes observed, “A river is more than
an amenity, it is a treasure. ™60 Nalbraska's rivers arve a crucial part of
our landscape and natural heritape, to be protected and passed on to
pur children and to their children. Groundwater ierigation has often
been referred to as Mebraska's buried treasure, and its exploitation
has long benefitted the state's agricultural economy, HMowever, expori-
ence has tawght vs thae there are limits o sustzinable grovndwaler
uze, limits that clearly have been exeeeded in the Eepublican and the
Platte River basins, In prudging response, LB 562 acknowledges that
groundwater contrela must be established tu pretecl senior Kepubli-
can River surface appropriatora in Kansas, and to protect Plalle River
endangered species. Justice demands that the same protections be
provided to senior surfare appropriators in Nebraska, wherever they
may be, a5 the necessary next etep in protecting a cructal element in
our state's natural hentage. Failure Lo adopt the tributary ground-
water doctrine will enable a palicy that recognizes the public walues of
streamflows only when absolutely forced to do so. Such a crabbed and
unsustainable resource policy would be a poor begacy for our children.

269 For o dhistosson of how the Colorcle replacsment water aystem works, so
MacTkornell, supra mot- 111,
LED. Mew Jergey v, Mew York, 253 US. 336, 342 (19310
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